
great success. However, this achievement is somewhat tainted by the passport being 
unavailable to all industry players. This article aims to examine the current state of 

whether the regulation will evolve in the right direction.
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The AIFMD marketing 
passport is now widely 
recognized as a success 
story

in harmonizing the marketing 
of EU AIFs within the EU. At 
present, the Directive grants 
a marketing passport to 
EU AIFMs that manage EU 
AIFs. This allows these AIFs 
to easily obtain a marketing 

authorization in each Member 
State (MS), thanks to a 

money from professional 
investors within the EU can 
be done relatively simply and 
quickly. The time-to-market is 
much faster (a maximum of 20 
business days) and less costly 
(the abrogation of some local 
gold-plating requirements).

But is AIFMD a total 
success?
In fact, nine years later, many 
hurdles remain when marketing 
AIFs that are non-EU or target 
retail investors. In these cases, 
the regulatory framework is 

rules still exist across MS, 

European Commission and 
the European Securities and 

Markets Authority (ESMA) to 
overcome discrepancies in the 
EU regulatory framework. 

The European cacophony 
when marketing non-EU 
AIFs via the so-called NPPR: 
technically possible, but in 
reality…
Even though every MS can 
market non-EU AIFs via the 
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perspective, the reality 
and market practice is very 

setting up technical barriers 
that make this process overly 
complex and tedious. 

For example, if an MS allows 

AIFMD applies to the AIFM 

agreement between the 
host and home regulators, 
depositary requirements, 
and some transparency 
requirements). And, in addition, 
each MS may impose certain 
local gold-plating requirements. 
This creates an uneven playing 

AIFMs. 

Member States NPR (art. 42 AIFMD) complexity level/high-level analysis

France

(Nearly)
impossible

The non-EU AIFM must certify and provide evidence of 
compliance with all AIFMD requirements. According to the  
French regulator, this is very complicated to prove.

Italy
Currently, the marketing of non-EU AIFs or EU AIFs managed 
by non-EU AIFMs in accordance with Article 42 AIFMD to 
professional investors is not permitted in Italy.

Austria, 
Spain and 
Germany

Highly  
 complex

Equivalence to requirements that apply to the same category  
of local funds is required.

Portugal
regulator of the non-EU AIFM and AIF is required.

Belgium, 
 Sweden 
and  The 
Netherlands Mildly  

 complex

A few relatively simple local gold-plating requirements must 

are registered in these countries for marketing to professional 
investors.
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There is not much 

marketing of third-country 
AIFs.
It was expected that the AIFMD 
would evolve to extend the 
marketing passport to non-
EU AIFMs and AIFs, as long 
as ESMA felt there were no 

investor protection, market 
disruption, competition, or the 
monitoring of systemic risk. 

However, for the time being, 
this project is on hold. So 
far, ESMA has only assessed 
12 jurisdictions (Australia, 
Bermuda, Canada, the Cayman 
Islands, Guernsey, Hong Kong, 
Isle of Man, Japan, Jersey, 
Singapore, Switzerland and the 
United States of America). To 
date, ESMA is unable to provide 

therefore, the third-country 

And what about Brexit?
The United Kingdom (UK) 
has now left the EU and 
Brexit impacts the marketing 
passports of AIFs and AIFMs, 
either from the UK to the EU or 
vice-versa. 

Since 1 January 2021, despite 
the UK-EU bilateral agreement, 
the UK is, from now on, treated 
as a third country and UK-
based AIFMs and AIFs will fall 

(in some countries, marketing 
of UK AIFs is no longer possible, 
cf. graph above). The abandon 
of the passport will then 

marketing disruption and red 
tape.

The UK will treat EU players the 

is simple to implement and 
should not deter the marketing 
of EU AIFs in the UK. 

The AIFMD did not facilitate 
the marketing of AIFs to 
non-professional investors 
and curbed fund promoters’ 
enthusiasm for the retail 
market.
The AIFM passport and the 

professional investors only. 
In other words, the possibility 
of targeting retail investors 
depends on each MS. These 
requirements are normally 
extremely complex and 
restrictive; and, in some MS, it 
is not even possible to target 
retail investors. 

Back in 2011, fund promoters 
were enthusiastic about the 
possibility of marketing their 
AIFs to retail investors within 

the EU, but as the AIFMD 
maintained the status quo 
on this matter, these issues 
remained.

In fact, before the AIFMD was 
implemented, only a few MS 
allowed the marketing of non-
UCITS funds to retail investors 
locally. Even if the AIFMD’s main 
objective was to homogenize 
marketing rules across the 
EU, the AIFMD provisions for 
marketing to retail investors 
did not have much impact and 
this possibility was left to the 
discretion of each MS. 

each MS has not really evolved. 
Only a few jurisdictions allow 
the marketing of AIFs to retail 
investors in their territory 
(mainly the same ones as 
before). 

Member States Marketing to retail investors complexity level/high-level analysis

Germany, 
Italy and Spain

(Nearly)
impossible

Equivalence to domestic AIFs suitable for marketing to retail investors must be demonstrated. In 
reality, however, it is nearly impossible for these AIFs to meet this requirement and local regulators 
rarely consider that it is the case (discretionary condition).

France
AIFM and AIF must be signed. So far, none of these agreements are in place.

Belgium

Highly  
 complex

Investment policy provisions applicable to Belgian AIFs for the public apply to foreign AIFs.

Austria
Equivalence to requirements that apply to domestic AIFs suitable for marketing to retail investors 
must be demonstrated.

Sweden
trading on a regulated market.

Portugal

Mildly  
 complex

Foreign AIFs must be subject in their home state to a similar level of protection and security as the 
one that applies to Portuguese-domiciled AIFs.

The Netherlands
Although marketing to retail investors is subject to several top-up requirements, we have not 
observed any blocking point.
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But the EU intends to 
improve the current status 
and address the lack of 

The European Commission 
is aware that it must review 
the Directive’s application 
and scope. In this respect, the 
European Commission issued 
an AIFMD assessment report to 
the European Parliament and 
the Council on 10 June 2020. 
In this report, the European 

the cross-border distribution 
of AIFs. It recognized that this 

gold-plating requirements (for 

divergences in the national 

of marketing activities) and 
nonharmonized interpretations 
of the AIFMD. 

Regarding the latter, the lack of 

a professional investor impairs 
the marketing passport’s 

it is possible to use the 
marketing passport to target 
sophisticated retail investors 
with a high net-worth and 

wealth required to qualify as 
a sophisticated retail investor 

MS to another. 

The need for greater 
convergence regarding the 

by ESMA in its letter to the 
European Commission on 
18 August 2020 highlighting 
areas of the AIFMD where 
improvements should be 
considered by the European 
Commission during its AIFMD 
review. For example, if any 
new investor category is 

introduced under the AIFMD 

investors), ESMA recommends 
that the appropriate investor 
protection rules are also 
put in place. Moreover, the 
AIFMD passport should be 
restricted to marketing to 
professional investors only, 
and not extended to semi-
professional investors,  that is 
currently the case in some MS 
. And, ESMA also stressed the 
importance of clarifying the 

A harmonized interpretation by 
each MS should be considered 
to protect investors.

On 22 October 2021, the 
European Commission 
launched a public consultation 
on the review of the AIFMD. Its 
objective is to get the views of 
industry stakeholders on how 

AIF market as part of the overall 

CONCLUSION

IN THE END,  A R E PER FEC TLY HOMOGENIZED 
RULES ACROS S THE EU A UTOPIA?

The AIFMD’s objective was to create a solid 
legislative framework. Nine years later, there 
are still many local practices, interpretations 
and even gold-plating requirements regarding 
the marketing of AIFs within the EU. 

But let us not conclude on a negative note:
•  Even if we still face a long journey ahead, 

we believe that the standardization of
distribution matters accomplished so 
far is already a great achievement. The

net assets of AIFs increased by more than
250 percent from 2011 to 2019. Indeed,
the marketing passport has successfully
streamlined the distribution of EU AIFs
managed by EU AIFMs, following the
example of UCITS.

•  Some other improvements are already on
their way: a “new” Directive (2019/1160/
EU) was put in place in July last year, going
one step further in the harmonization 
of practices at the EU level. While it has
addressed some issues, such as the 
question of premarketing, many others
have remained unanswered; for example,
the passport extension to third countries, 
the possibility of marketing to retail,

etc. However, the European institutions
are aware of these weaknesses and
consultations are being held to reach a

•  Regarding the initial enthusiasm in
2011, we believe that there was a gap in
expectations between the investment
management industry and the AIFMD’s 
goals. European bodies wanted to impose
more governance; their intention was not
to revolutionize the industry by providing 
marketing passport options to retail or

Even if we still face a long 

that the standardization 
of distribution matters 
accomplished so far is already 
a great achievement. The 

the total net assets of AIFs 
increased by more than 
250 percent from 2011 to 
2019. Indeed, the marketing 
passport has successfully 
streamlined the distribution 
of EU AIFs managed by EU 
AIFMs, following the example 
of UCITS.
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TO THE POINT

The European Alternative 
Investment Fund Managers 
Directive (AIFMD) entered 
into force on 21 July 2011. 
Its objective was to create 
a solid and harmonized 
legislative framework for 
the alternative investment 
fund (AIF) industry. Has 
AIFMD been a total success? 
Well, nine years later, we 
can observe some great 
achievements but also many 
weaknesses regarding the 
marketing of AIFs within the 
EU. 

A particular success of the 
AIMFD is the introduction of 
the marketing passport for 
EU alternative investment 
fund managers (AIFMs) 
marketing EU AIFs to 
professional investors, 
thanks to a homogeneous 

process.

However, this success 
is tainted by the lack of 
convergence in other 
marketing routes: (i) 
marketing of non-EU AIFs 
via the so-called National 
Private Placement Regime 
(NPPR) and (ii) marketing to 
retail investors. In fact, there 
is a European cacophony 
due to local practices, 
interpretations and even 
gold-plating requirements. 

Currently, it may be very 
complicated (or nearly 
impossible) for non-EU AIFs 
to enter some EU countries. 
Moreover, the AIFMD does 
not facilitate the marketing 
of AIFs to nonprofessional 
investors and has curbed 
the enthusiasm of fund 
promoters for the retail 
market. 
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