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Setting the scene – background and context
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Next Steps
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Today

There is a need for clarifying the notion of undue costs and to promote convergence 
in relation to the supervisions of the costs in UCITS and AIFs.

2013
Commission Delegated 
Regulation (EU) No 231/2013 
(AIFMD Level 2 Regulation)

January 2019
ESMA’s first annual statistical 
report on costs and performance 
of retail investment products 

6 January 2021
ESMA launches a common 
supervisory action(“CSA”) with 
NCAs that focused on costs and 
fees of UCITS 

July 2019
ESMA’s Survey among NCAs on national 
approaches to the supervision of the 
cost-related provisions under the UCITS 
and AIFMD frameworks

April 2020
ESMA’s second annual statistical 
report on costs and performance 
of retail investment products 

4 June 2020
ESMA Supervisory briefing 
on the supervision of costs in 
UCITS and AIFs

November 2020
ESMA identifies costs and performance for 
retail investment products as Union Strategic 
Supervisory Priorities

2010
Commission Directive 
2010/43/EU (UCITS Level 2 
Directive)

Regulatory framework ESMA assessment ESMA actions
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What is “Undue Costs”

As defined in the ESMA Supervisory briefing, it should be primarily assessed against what should be considered the 
best interest of the fund or its unit holders, with 2 objectives. 

2. To ensure that the pricing process adopted by the management company allows a clear identification and 
quantification of all costs charged to the fund, whether those are paid to the management company or to third 
parties (e.g.: depositary, external valuer, broker) and/or directly paid by the investors (e.g.: entry and exit costs), in 
order to avoid hidden costs.

1. To ensure that the costs charged to the fund or its unit holders are consistent with the investment objective of the fund and 
do not prevent the fund to achieve this objective, particularly – but not limited to – where these costs are paid to third parties, 
including depositary costs.
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Principle Description

Valid 
costs

whether the costs are linked to a service provided in the investor’s best interest. It should therefore be assessed whether the costs are necessary for 
the fund to operate in line with its investment objective (e.g.: the fund’s investment strategy, portfolio management, transaction and settlement
costs), or strictly functional to the ordinary activity of the fund or to fulfil regulatory requirements (e.g. cost of annual audit, taxes, NCA’s fees);

1

whether there is no duplication of costs (e.g.: the same type of fee is not included in two different cost categories) and costs are properly separated 
and accounted for. To this purpose, a clear distinction between the costs charged to the fund and those paid directly to the management company 
and/or the depositary and/or any other third party should be made;

No duplication 
of costs

2

whether the costs are proportionate compared to market standards and to the type of service provided (e.g.: by mean of a table displaying costs of 
funds with similar investment strategies and characteristics in order to detect outliers) particularly in the context of potential conflict of interests in 
the context of payments to third parties (e.g.: legal or other type of professional consultancies), intragroup delegation (e.g. portfolio management, 
service provisions) or depositary functions;

Proportionate 
costs

3

whether the fee structure is consistent with the characteristics of the fund (e.g.: higher costs would normally be charged to funds with more complex 
investment strategies/type of assets; there should be a balance between the complexity of the activities performed and the costs borne by investors);

Consistent 
costs

4

whether the costs borne by the fund, including those paid to third parties (e.g.: depositary), are sustainable taking also into account the expected net 
return of the fund, based also on its risk profile and investment strategy;

Sustainable 
costs

5

A structured pricing process covering 10 points
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Principle Description

Fair 
treatments 
of investors

whether the costs ensure investors’ equal treatment and are not of material prejudice to the interests of any class of unitholders or potential 
unitholders, except for AIFs not distributed to retail investors disclosing a preferential treatment in their rules or instruments of incorporation where 
such a preferential treatment is allowed under the applicable legislation;

6

whether all costs are clearly disclosed to investors in line with applicable EU rules (AIFMD, PRIIPs and UCITS), as well as any additional rule applied at 
national level;

Costs disclosure

7

whether a cap on fees (e.g.: subscription/redemption fees), if any, is applied and clearly disclosed to investors (e.g.: expressed as a percentage of the 
NAV);

Cap on fees 
application and 

disclosure

8

in case of UCITS and relevant AIFs, if the fund charges performance fees, whether the performance fee model and its disclosure is compliant with the 
ESMA Guidelines on performance fees;

Performance fees

9

whether the pricing process and all charged costs are based on reliable and documented data, in order to ensure the ability of the NCA to reproduce 
ex post the calculations made by the management company on a single portfolio level.

Documentation

A structured pricing process covering 10 points

10
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UK’s Value for Money
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UK’s approach to “Value for Money”: FCA has defined 7 quantitative and qualitative 
self-assessment criteria

• Seven FCA assessment criteria form the 
core of the report and will need to be 
reviewed annually

• VfM summary reports have to be 
published, but they do not have to be 
audited by third parties

• Assessment of the VfM framework by 
the AFMs is required and should be 
updated on a yearly basis

Range and quality of service

Performance net of charges

AFM cost of providing services

Comparable services

Share class expense differences 

Comparable market rates

Economies of scale
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UK’s approach to “Value for Money” : A comparison of both regimes – same goal, 
different approach

best interest of the fund and its investors

Supervision of costs

• Focus on pricing process’
assessment based on the level 
of the fund

• Regular assessment with close involvement 
of staff across the firm

• No (public) reporting
required

• 3 elements to assess: 

• Cost (notion “undue cost”)

• Net return of the fund

• Quality of service 

Value for Money

• Focus on governance process’ assessment 
based on the level of the fund and its fund 
manager

• Regular assessment with close involvement of 
staff across the firm

• Report about assessment results to be 
published

• 3 elements to assess: 

• Cost

• Performance against objective 

• Quality of service 
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Many firms analysis was sufficiently 

granular, leading to poorly evidenced 

conclusions

Some firms over/under emphasized 

certain value indicators

Independent non executive 

directors do not provide 

sufficient challenge
Many firms assumed current industry fee 

and profitability levels were acceptable, 

though the FCA considers the market as not 

competitive

Findings from the FCA based on the value assessments: Firms still need to improve 
their value adjustments

Some firms assessed value against a lower 

standard than investor may reasonably 

expect
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Poor performance and how funds charges 

compared with similar funds contributed 

most to poor value

Quality of service contributed less to poor 

value  Value shall be considered based 

on the fund’s purpose

 each indicator shall be valued 

individually

 value assessment shall be 

subject to governance

 value assessment shall be subject to 

governance
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Where do we stand in Luxembourg?
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6 January 2021
ESMA launches a common 
supervisory action (“CSA”) 
with NCAs that focused on 
costs and fees of UCITS 

Today

A detailed questionnaire received from ESMA has been sent 
by CSSF to some management companies in Luxembourg.

ESMA actions

CSSF actions

March 2021
CSSF launches the first phase of the CSA

August 2021
CSSF’s annual report 2020 

“In the context of this CSA, the CSSF’s 2021 supervisory 
work will consist in assessing the compliance of 
supervised entities with the cost-related provisions in the 
UCITS framework and the obligation of not charging 
undue costs to investors.”
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Focus on the questionnaire sent by CSSF to some Management Companies
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Qualitative questions

Undue cost definition and controls

Fees level review and estimation

Monitoring of KIID and prospectus disclosures

Financial sustainability of the costs

Governance and procedures review

Quantitative data

Manco, Fund and Share Class definitions

Costs data at Share Class level

Historical data: returns, costs levels
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What’s next for Management Companies?

17

Background

01

ESMA Supervisory 
briefing

02

Q&A

05

UK’s Value for Money

03

04

Impacts for 
Luxembourg

“ESMA has identified costs and performance for retail 
investment products and market data quality as the 
Union Strategic Supervisory Priorities for national 
competent authorities.”

Define and implement a pricing process and formalize it in a procedure covering the expectations from 
ESMA and CSSF.

Press Release 
November 2020

“The analysis of the answers will allow identifying the 
supervised entities that do not meet the CSSF’s 
expectations, which may result, where appropriate, in the 
CSSF imposing injunction measures, or even sanctions, if 
regulatory breaches or vulnerabilities are confirmed.”

Annual Report 2020 
August 2021

Market assessment

ESMA guidelines

Prescriptive measures
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Supervision of costs
ESMA supervisory briefing

© 2021, Deloitte Tax & Consulting

Our service offering

Discovery

• Review existing documents (policies, fee 

monitoring , PPM, KIID, etc.)

• Identification of steps to be taken to 

implement a pricing process

Direct assistance on specific elements

• Identification of market practices regarding 

costs (qualitative and quantitative aspects)

• High-level analysis of practices

Implementation

• Support in drafting and reviewing the pricing 

process

• Provide guidance and technical knowledge 

supporting in the assessment of the notion of 

undue costs

Independent review of the pricing process

• Compliance with the requirements stated in 

the ESMA supervisory briefing

• Identification of points for improvement in 

the developed pricing process

Benefits for you

Background

Challenges you are facing

ESMA supervisory briefing on the supervision of costs in UCITS and AIFs

ESMA’s first annual statistical report on costs and performance of retail investment products showed the significant impact of costs on the 
final returns for investors. This prompted a survey of NCAs on how they supervised the related provisions and, on the obligation, to 
prevent undue costs being charged to investors. 
The results showed there was a lack of convergence and ESMA responded with a briefing to support NCAs (June 4, 2020) in their
supervision of costs in UCITS and AIFs:
- assessing the notion of “undue costs”;
- supervising the obligation to prevent undue costs being charged to investors.

Undue costs

It should be primarily assessed against what should be considered the best interest of the fund or its unit holders. 
To this end, it should be ensured that:
a) the costs charged to the fund, or its unit holders are consistent with the investment objective of the fund and do not prevent the 

fund to achieve this objective, particularly – but not limited to – where these costs are paid to third parties, including depositary 
costs;

b) the pricing process adopted by the management company allows a clear identification and quantification of all costs charged to the 
fund, whether those are paid to the management company or to third parties (e.g.: depositary, external valuer, broker) and/or 
directly paid by the investors (e.g., entry and exit costs), in order to avoid hidden costs.

Management companies of UCITS and AIFs should develop and periodically review a structured pricing process addressing 10 elements 
highlighted by ESMA:

Valid costs Proportionate 
costs

Consistent 
costs

Sustainable 
costs

Fair 
treatments 
of investors

No duplication 
of costs

Cap on fees 
application and 
disclosure

Performance 
fees

Cost disclosure Reliable and 
documented 
data costs

0
1

• Definition of responsibilities among the management bodies of the firm in determining and reviewing the costs charged to investors
• The risk of damage to investors’ interest will be prevented in case of conflicts of interests
• Documentation and periodically reviews

0
2

0
3

0
4

0
5

0
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0
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0
8

0
9

1
0

All our services focus on meeting your requirements and maximizing your operational efficiency. 
Therefore, we rely on our exceptional expertise in the areas of regulatory, compliance and reporting.


We utilize our industry-proven 
regulatory and compliance experience 
to offer full-service support that 
maximizes your efficiency and helps you 
adapt quickly to future legal guidelines


We enable you to identify potential for 
improving business performance


We offer comprehensive legal solutions 
to ensure your compliance throughout 
all relevant processes
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