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Context 

On 18 January, ESMA took an initiative relying on the new MIFID II powers 
attributed to supervisory authorities, to consult on the potential ban or curbing 
of the trading and marketing of CFD (Contract for differences) and binary 
options. 

This consultation, should it go through, would mark the first use of MIFID II 
Article 40 allowing Supervisory Authorities to suspend or restrict the access of 
some financial instruments to investors. 

CFD, contracts where the investor bets on the divergence in price of two 
underlying securities and binary options, options where the pay-out is 0 or 1 
depending on the occurrence of an event, have both been a longstanding 
source of supervisory complaints. 

What is to be noted here is that these decisions might influence the industry 
and clients active in these segments, but above all, it might mark a new trend 
in the attitude of authorities. 

The approaches retained by ESMA are to propose a ban on marketing and 
potentially trading of these types of instruments. The ensuing issue would be 
to evaluate if this is a first step or the only step and for retail clients only, 
might this be a starting point in product control or a one shot event. 

Next steps  

ESMA consultation that closed on the 5 February after only 3 weeks, an 
unusually short delay, now enters in its second phase analysis of responses 
and preparation of a formal position that will be applicable by member states 
competent authorities and to all stakeholders. 
 
 
 
 
 

 

 



 
 

How Deloitte can help  

Deloitte can help navigate regulatory trends to identify which are relevant for 
your activities with the RegWatch Kaleidoscope service. 

Deloitte can help you in structuring your activity to develop new products, 
adapt to regulatory and market demands. 

 



 

Deloitte is a multidisciplinary service organisation which is subject to certain regulatory and professional restrictions on the types of 
services we can provide to our clients, particularly where an audit relationship exists, as independence issues and other conflicts of 
interest may arise. Any services we commit to deliver to you will comply fully with applicable restrictions. 

Due to the constant changes and amendments to Luxembourg legislation, Deloitte cannot assume any liability for the content of 
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