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ESMA Q&A on MiFID and MiFIR transparency topics – The 
systematic internaliser (SI) regime 

 

On 31 January 2017, the European Securities and Market Authority (ESMA) 
updated its Q&A on MiFID and MiFIR transparency topics. This update includes 
four new questions and answers that provide additional clarifications on the 
systematic internaliser (SI) regime that should become effective on 1 September 
2018. 

 

The main impacts of these Q&A for firms engaging in back-to-back transactions, 
which is very common in Luxembourg, lies in questions three and four. Those 
questions aim at determining trades that shall be counted when evaluating 
thresholds for the SI regime applicable to investment firms. 

 

Which transactions are excluded from the SI regime calculation? 

 

i) Transactions that are not contributing to the price formation 
process 

 

The ESMA has confirmed that transactions that are exempt from reporting for 
post-trade transparency purposes can be excluded from the SI threshold 
calculation. The latter includes securities financing transactions such as repurchase 
agreements (repos), securities lending activities, and sell/buy-back transactions. 

 

 

ii) Transactions that are not reportable and primary market transactions 

 

The supervisory authority acknowledged that primary market transactions are 
excluded from the SI threshold calculation. This new ESMA position will affect 
investment firms that perform a market-making strategy on their own funds, 
which is predominantly a primary market activity. 

 

 



 
 

iii) Specific process regarding back-to-back transactions 

 

ESMA has confirmed that trades executed by investment firms on their own 
account on a trading venue but on the back of a client order can be excluded from 
the SI threshold calculation if the following conditions are fulfilled: 

• The market leg is executed on a trading venue 

• The trade is immediately backed to the original client 

• The trade is backed at the same price to the original client 

 

However, if these conditions are not satisfied, the investment firm is considered to 
execute the trade outside of a regulated market, an MTF, or an OTF. Therefore, 
these transactions (back-to-back trade) will be counted in the SI calculation. 

 

 

iv) Off-order book transactions reported to a regulated market, MTF, or 
OTF 

 

ESMA considered that only off-order book transactions benefiting from a pre-trade 
transparency waiver should be exempt from the thresholds for determining 
whether a firm is an SI. 

 

 

At which level of asset class should the calculation be performed for 
derivatives, bonds, and structured finance products? 

 

Derivatives: According to ESMA, the calculation of SI thresholds for derivatives 
must be performed at the most granular level. 

 

Bonds: According to ESMA, the calculation of SI thresholds for bonds shall refer to 
a class of bonds issued by the same entity (or an entity within the same group). 
Corporate and convertible bonds issued by the same entity (or the same group) 
will be considered as a different class of bonds. 

 

Structured finance products (SFP): According to ESMA, the calculation of SI 
thresholds for SFP should be performed at the ISIN level. 

 

  

 

 

 



 
 

Next steps: 

 

Although the SI regime enforcement has been delayed until September 2018, 
firms need to continue to prepare to handle all the complexities of calculating the 
applicability and consequences of the SI regime. These consequences in terms of 
transparency (pre- and post-trade), execution quality, and static data remain 
heavy from a technical point of view and should not be underestimated. 

 

Deloitte can help you to determine your strategic approach regarding the 
systematic internaliser regime and map out a full implementation roadmap to 
meet all the challenges of this highly complex piece of regulation. 

 
 
 
 

 

 

 

 



 

Deloitte is a multidisciplinary service organisation which is subject to certain regulatory and professional restrictions on the types of 
services we can provide to our clients, particularly where an audit relationship exists, as independence issues and other conflicts of 
interest may arise. Any services we commit to deliver to you will comply fully with applicable restrictions. 

Due to the constant changes and amendments to Luxembourg legislation, Deloitte cannot assume any liability for the content of 
this leaflet. It shall only serve as general information and shall not replace the need to consult your Deloitte advisor. 

About Deloitte Touche Tohmatsu Limited: 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of 
member firms, each of which is a legally separate and independent entity. Please see www.deloitte.com/lu/about for a detailed 
description of the legal structure of Deloitte Touche Tohmatsu Limited and its member firms. 

Deloitte provides audit, tax, consulting and financial advisory services to public and private clients spanning multiple industries. 
With a globally connected network of member firms in more than 150 countries, Deloitte brings world-class capabilities and deep 
local expertise to help clients succeed wherever they operate. Deloitte has in the region of 200,000 professionals, all committed to 
becoming the standard of excellence. 

© 2017 Deloitte General Services 

Designed and produced by MarCom at Deloitte Luxembourg 

Your contacts 
 

Martin Flaunet 
Partner | Banking Leader 
Tel: +352 45145 2334 
mflaunet@deloitte.lu 

 

Benjamin Lam 
Partner | Investment Funds Leader 
Tel: +352 45145 2429 
blam@deloitte.lu 

 

Thierry Flamand  
Partner | Insurance Leader 
Tel: +352 45145 4920 
tflamand@deloitte.lu 

 

Simon Ramos 
Partner | Regulatory Strategy Leader 
Tel: +352 45145 2702 
siramos@deloitte.lu 

 

Kevin Demeyer 
Senior Manager | Strategy 
Regulatory & Corporate Finance 
Tel: +352 45145 3808 
kdemeyer@deloitte.lu 

 

 

  

 

 
 

 
 
 
 

 

 

 
 

 
 

 
 

 

Deloitte Luxembourg 
560, rue de Neudorf 
L-2220 Luxembourg 

Tel: +352 451 451 
Fax: +352 451 452 401 
www.deloitte.lu 

 

mailto:mflaunet@deloitte.lu
mailto:blam@deloitte.lu
mailto:tflamand@deloitte.lu
mailto:siramos@deloitte.lu
mailto:kdemeyer@deloitte.lu

