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Draft Commission Delegated Regulation on prevention and
detection of market abuse
Background
On 28th September 2015, ESMA delivered a first set of draft regulatory technical standards
related to the market abuse regulation and submitted it to the European Commission. The
Commission has published in March a Delegated Regulation that specifies the appropriate
arrangements, systems and procedures as well as the notification template for preventing,
detecting and reporting abusive practices or suspicious orders / transactions of any financial
instrument. It will ensure the application of Article 16 of the Market Abuse Regulation No
596/2014.
Impacted actors: The delegated Regulation will apply to market operators, investment firms
operating a trading venue and any person professionally arranging or executing transactions.
Specifically and for the application of the Article 16.2 described here-below, ESMA has
confirmed in a Q&A published on May 30th that “persons professionally arranging or executing
transactions” include buy side firms, such as investment management firms (AIFs and UCITS
managers), as well as firms professionally engaged in trading on own account (proprietary
traders). This definition should be read independently from what lies in the MIFID texts.

Overview of the Commission Delegated Regulation
To prevent and detect market abuse, this delegated regulation focus on 3 areas:
1. Prevention, monitoring and detection
Impacted actors are required to establish and maintain sound governance (i.e. arrangements
and procedures) as well as effective systems to prevent and detect market abuse or any
attempt (Article 3).
The systems and procedures should allow the analysis and comparison of every transaction /
order placed, modified, cancelled or rejected from a trading venue. In addition, alerts set on a
basis of pre-defined parameters should call for further investigation in the event of a potential
market abuse.
The arrangements, systems and procedures must be:
•

appropriate and proportionate to the scale, size and nature of the business activity;

•

regularly assessed (at least annually);

•

clearly formalized in writing with documented information maintained for a period of
five years (Article 2(5)).

2. Reporting obligations
It is also required to report any suspicious transaction / order to their corresponding competent
authority (i.e. the CSSF in Luxembourg) without delay (Article 5). To facilitate the assessment
of the national competent authority, the transmission of a “Suspicious Transaction and Order
Report” (STOR) must follow the template set out in Appendix of the Delegated Regulation.
On 25th May 2016, ESMA issued a communication mentioning that, although the MAR
provisions requiring competent authorities to transmit notifications that they receive to ESMA
are expected to be delayed (Article 4(2) and 4(3) of Regulation 596/2014), the application date
for the reporting to the competent authorities (Article 4(1)) remains 3 July 2016.
However, the application of this latter article implies that the IT system developed for the
implementation of MiFIR is ready by July 3rd and this will not be the case in a majority of
Member States. ESMA and the competent authorities will communicate in the course of 2016
on the availability of the system. In the meantime, the former regulation remains applicable
(Article 11 of Regulation 1287/2006) and Member States may require additional information on
financial instruments.
3. Training
The EU regulatory framework set to prevent market abuse (MAD/MAR) highlights the
importance of having qualified employees capable to identify and manage market
manipulations. Staff involved in the prevention, monitoring and detection of insider dealing or
market manipulation should receive an effective and comprehensive training. This training
should be organized on a regular basis and proportionate to the size and business nature of
the institution (Article 4).
Next steps
The Commission Delegated Regulation is expected to enter into force on 3rd July 2016.

How can Deloitte help you?
Over the last few years, the regulators have put greater scrutiny and transparency on order /
transactions of any financial instruments. As a leading firm in regulatory matters, Deloitte can
assist you to be prepared with Market Abuse obligation.
Our services include:
•

the preparation and documentation of procedures

•

training on insider dealing and market manipulation to your relevant staff

•

the assistance with selection or development of the most appropriate automated
system for the identification and management of market abuses

•

gap analysis of your operating model and current governance to identify any risk of
non-compliance with the Market Abuse Regulation

We trust this information is of assistance and remain at your disposal for any question.
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