2016 Regulatory agenda - Top priorities

In this special edition of the top 2016 regulatory priorities:
• Banking Union

• Alternative Investment Funds (ELTIF/RAIF)

• Data Quality and the Principles for Risk Data Aggregation and Risk Reporting

• UCITS V

• European Market and Infrastructure Regulation (EMIR)

• Payment Services Directive II/Payment Accounts Directive (PSD II/PAD)

• Securities Financing Transaction Regulation (SFTR)

• Insurance matters (IDD/Solvency)

• Markets in Financial Instruments Directive and Regulation (MiFID II/MiFIR)

• Common Reporting Standards (CRS)

• Key Investor Information Documents for Packaged Retail and Insurance-Based Investment
Products (PRIIPs)

• Capital Market Union (CMU)

TOPICS

Banking Union
Single Supervisory Mechanism (SSM):
Supervisory Review and Evaluation
(SREP)/Stress testing

Capital Requirement Directive &
Regulation (CRD/CRR)
Single Resolution Mechanism, Bank
Recovery & Resolution Directive,
Desposit Guarantee Scheme Directive
(SRM/BRRD/DGSD)
• Credit institutions
• Investment firms

• Credit institutions

SCOPE

• Credit institutions
• Investment firms

Data Quality and the Principles for Risk
Data Aggregation and Risk Reporting
(BCBS 239/AnaCredit)

European Market and Infrastructure
Regulation (EMIR)

Securities Financing Transaction
Regulation (SFTR)

• AIFMs

• AIFMs

• Insurance companies

• Credit institutions

• Credit institutions

• Central counterparties

• Investment firms

• Investment firms

• Central securities

• Investment funds

• Investment funds

• Depositories

• Management Companies

BACKGROUND

The Single Supervisory Mechanism (SSM) reshapes banking
supervision with the aim to ensure security and stability
of the European banking system. The European Banking
Authority (EBA) proposed a toolbox with the SREP Guidelines
of 7 July 2014 in order to achieve standardized banking
supervision. The European Central Bank tested the annual
SREP assessment according to Significant Institutions in 2015
and this will be deployed to all EU institutions from 1 January
2016.
On 11 December 2015, European Banking Authority (EBA)
launched a consultation on draft guidelines on the internal
capital adequacy assessment process (ICAAP) and the internal
liquidity adequacy assessment process (ILAAP). These draft
guidelines specify (1) general information about ICAAP and
ILAAP frameworks, business model and strategy, as well as
governance arrangements; (2) ICAAP-specific methodological,
policy and operational information; (3) ILAAP-specific
methodological, policy and operational information; and (4)
management conclusions on ICAAP and ILAAP and quality
assurance information.

As from 1 January 2016, The Countercyclical Capital Buffer
(CCB) enters into force for credit institutions subject to CRD
IV. As per CSSF Regulation No 15-04, the CCyB rate applicable
to relevant exposures located in Luxembourg is set to 0%.
Further guidance is provided in CSSF Regulation No 15-01.
On 21 December 2015, European Banking Authority (EBA)
issued draft guidelines on sound remuneration policies in
CRD IV/CRR. These Guidelines will apply from 1 January 2017.
The EBA also issued an opinion on the application of the
proportionality principle to the remuneration provisions.
The Law of 18 December 2015, implementing BRRD & DGSD
was published in Memorial A on 24 December 2015. As
a consequence, from January 2016 on, BRRD and DGSD
provisions will be binding and a new resolution authority, the
Single Resolution Board (SRB), will begin to reshape resolution
planning in the Eurozone.

In 2013, the Basel Committee on Banking Supervision
published the BCBS 239 paper: “Principles for effective risk
data aggregation and risk reporting.” The principles aim to
strengthen banks’ risk data aggregation capabilities and
internal risk reporting practices. According to the European
Banking Authority (EBA), risk data aggregation means
defining, gathering, and processing of risk data according
to the institution’s risk reporting requirements to enable
the institution to measure its performance against its risk
tolerance/appetite. This includes sorting, merging, or breaking
down sets of data.
The Principles become effective 1 January 2016 and are
expected to be applied by all banks under the direct
supervision of the European Central Bank (ECB), leading to
significant impact on banks’ data quality and management
practices. The ECB further recommends that national regulators
apply the same to the extent appropriate for the supervisory
review and evaluation process (SREP) of the less significant
institutions.
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On 12 February 2014, the EU Regulation 648/2012 entered
into force.
EMIR addresses the risk of OTC trading by imposing new
requirements:

• Clearing: Standardized derivative contracts shall be cleared
through central counterparties to reduce the risk in the
financial system
• Margin and capital: Clearing counterparty shall have
permanent, available, and separate initial and variation
margins in the form of highly liquid collateral
• Reporting: All OTC and listed derivative contracts should be
reported to Trade Repositories
During 2014 and 2015, ESMA and the European Commission
issued several Q&A versions and consultation papers to
address clarifications in relation to the implementation of
EMIR obligations and the upcoming clearing and bilateral
collateral requirements.

• Reporting: Securities financing transactions (SFT) and total
return swap (TRS) trades will need to be reported to a
central trade repository
• Haircuts: Collateral received for SFT and TRS trades needs
to have haircuts applied
• Reuse contracts: Collateral received can only be reused
with contractual consent of the provider and is subject to
certain conditions
• Disclosure: Collective Investment Undertakings (CUI) which
are counterparties in SFT and TRS will need to disclose
details on reuse, size, and counterparties of the CIU to their
investors

12 February 2014: First reporting to Trade Repositories

Key Investor Information Documents for European Long Term Investment Funds
Packaged Retail and Insurance-based
(ELTIF)
Investment Products (PRIIPs)
Restricted Alternative Investment Fund
(RAIF)
Alternative Investment Fund Manager
Directive (AIFMD)

• Investment firms
• Market operators
• Data reporting services providers
• Third-country firms providing investment services

• Investment Funds
• Structured deposits
• Life insurance policies with an investment element

On 12 June 2014, the Directive 2014/65/EU and Regulation
n°600/2014 on markets in financial instruments were
published in the Official Journal of the EU.
MiFID II seeks to improve transparency and regulation of
more opaque markets, such as derivatives. The main impacts
and challenges relate to:

• Investor protection and inducements
• New requirement for corporate governance
• Market structure: additional financial instruments in scope
for non-equity instruments and third-country firms have
to establish a branch in each EU country (when serving
retail clients) or register with ESMA to gain EU passport (for
professionals)
• Reporting to prudential authority extended and additional
publication rules apply
• Regulatory Supervision: powers to permanently ban
financial products, activities or practices and dissuasive
administrative sanctions, fines and penalties will be made
public

• AIFMs
• Custodian banks

Payment Services Directive II / Payment
Accounts Directive
(PSD II / PAD)

• Depositary banks
• Management Companies
• Investment funds

Insurance Matters :
Insurance Distribution Directive (IDD)
and Solvency II

• Credit institutions
• Payment institutions

Common Reporting Standard (CRS)

• Insurance undertakings
• Reinsurance undertakings

• Investment funds
• Credit institutions
• Insurance
• PSF (financial sector professionals)
• CSP (corporate service providers)
• Middle market

• Administrative agents
On 9 December 2014, the Regulation N°1286/2014 on Key
Investor Information Documents for Packaged Retail and
Insurance-based Investment Products was published in the
Official Journal of the EU.

The ELTIF Regulation was published in the Official Journal of
the EU on 9 May 2015 and entered into force on 9 December
2015.

The aim of the Regulation is to provide investors with
sufficient information prior to making their investment
decision. Insurance undertakings and banks will soon be
required to use a similar document to the Key Investor
Information Document (KIID) introduced under the UCITS IV
Directive.

• Be closed-ended and managed by an authorized AIFM
• Invest at least 70% of its capital in eligible assets (mostly

In addition, the Joint Committee of the three European
Supervisory Authorities (EBA, EIOPA and ESMA) has published
a draft of the Regulatory Technical Standards (RTS) on 11
November 2015 with regards to presentation, content, review
and provision of the Key Investor Information Documents
(KID).
This draft RTS includes a mandatory template to be used for
each KID, a Summary Risk Indicator (SRI), and requirements
for cost and performance presentation.
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• AIFs

UCITS V

• Prime brokers

or performing investment activities through the
establishment of a branch in the EU
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11 August 2014: Daily reporting to Trade Repositories of
m-t-m valuation and collateral

On 18 December 2015, European Banking Authority (EBA)
launched a consultation on stress testing and supervisory
stress testing.
These guidelines complement the EBA SREP guidelines by
providing guidance on the use of supervisory stress testing
by competent authorities, describing the aspects relating to
the organization, resources, methodologies, and the use of
the outcomes when assessing capital and liquidity adequacy
under the SREP.

On 29 October 2015, the European Parliament approved the
regulation on transparency of securities financing transactions
and reuse (SFTR)
SFTR aims to monitor the use of securities lending, (reverse)
repurchase, margin lending transactions, and total return
swaps and protect investors by imposing 4 measures:

Markets in Financial Instruments
Directive and Regulation (MiFID II /
MiFIR)

To qualify as an ELTIF, The fund must, among other things:

from unlisted or small-listed companies)

• Follow restrictive borrowing rules
On December 21, 2015, CSSF published authorisation process
guideline and formular.
Although ELTIFs are subject to the AIFMD, their pan-European
marketing passport allows them, under conditions, to be sold
to individual investors who may not necessarily be classified
as professional or sophisticated.
On 27 November 2015, the Luxembourg Government
adopted a new draft law, for the purpose of creating the
Reserved Alternative Investment Fund (RAIF).
The RAIF can be set-up within a few days and will be largely
modeled on the specialized investment fund (SIF) regime. It
will not be subject to the approval and/or supervision of the
Luxembourg regulatory authority.

The bill of law transposing the UCITS V Directive has been
deposited in August 2015 with the Luxembourg Parliament.
The main topics covered by the directive:
• Revision of depositary role
• Introduction of remuneration rules
• Harmonization of administrative sanctions
While the draft law closely follows the directive text, it also
proposes the two following changes to existing texts:
• Application of the UCITS V depositary rules to non-UCITS
funds established under Part II of the law
• Requirement for alternative managers to have their
accounts audited by a certified auditor as is the case of
UCITS management companies.
On December 17, 2015, ESMA published level 2 measures
providing additional clarification on the following topics:
• Content of custodian’s rewritten agreement
• Oversight duties
• Discharge of custodian liability
• Independance provisions between depositary and
management company
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RAIF should be able to adopt any fund strategy, invest in any
asset class and, under certain conditions, not be required to
diversify its portfolio of assets.
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On October 8, the European Parliament adopted the EU
Commission proposal of the revised Directive on Payment
Services (PSD2).
PSD2 will replace PSD, in place since 2007. Its main changes
concern:
• The scope
- New actors in an open and more competitive market
- New transactions for easier-to-use, transparent, and
swift customer service
- Different exemptions for customer protection
• Security provisions
- A new concept of “strong customer authentication”
- Mandate for the European Banking Authority (EBA)
to produce Regulatory Technical Standards in this
context
• Liability provisions
- New rules for burden of proof and refunds
• Access to Accounts (XS2A)
- EBA also responsible for providing requirements for
API to be used

On 14 December 2015, the Council of the EU adopted the
Insurance Distribution Directive (IDD). It amends and replaces
the 2002 Insurance Mediation Directive (IMD I) and is
expected to enter into force in January 2018, with a review to
be carried out after five years.
IDD intends to significantly raise the minimum standards
of the IMD I and ensure a level playing field between all
participants involved in selling insurance products, in order
to achieve improved consumer protection, integration and
competition.
Its core sections are:

•
•
•
•
•
•
•
•

Information and conduct of business
Conflict of interest and remuneration
Standard insurance product information document
Professional knowledge and competence requirements
Cross-border passporting
Bundled products
Product governance
Sanctions

For general/non-life products, IDD requires the use of
a standardized product information document (PID),
summarizing the main features of the proposed contract
(for insurance-based investment products a Key Information
Document (KID) will be required under PRIIPs Regulation)
In March 2014, the European Commission adopted the
Omnibus II Directive scheduling the application of the
Solvency II Directive for 1 January 2016.
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The applicable tax regime will depend on how the fund is set
up but the 1bp subscription tax will be applied (with possible
exceptions).

Under EMIR, SFTR, and MIFIR, reporting of transactions is mandatory. Trade Repositories who are approved under EMIR have the option to be recognized as Trade Repository for SFTR and
an Authorized Reporting Mechanism in MIFIR. Clients of Trade Repositories who cover all three regulations will be able to benefit from a single submission of reports to comply with all their
obligations, provided all required fields for the different regulations are reported. Firms should consider an integrated regulatory reporting approach to reduce technology spending and service
fees.

On 18 September 2014, Payment Accounts Directive entered
into force. Its aims are to improve consumer rights of EU
citizens in the field of (i) access to payment accounts, (ii)
comparability of payment account fees and (iii) payment
account switching.

Council Directive 2014/107/EU of 9 December 2014 amending
Directive 2011/16/EU in regard to mandatory automatic
exchange of information in the field of taxation will become
applicable from 1 January 2016 and needs to be transposed
by the EU Member States from this date. The first vote of the
Luxembourg law (the Law) transposing this Directive occurred
on 9 December 2015. The legislative process must still be
finalized either with a second vote or waiver of the second vote
before the law will be published (which should occur before 1
January 2016).
Additionally, the EU reached agreements amending the existing
savings taxation agreements concluded with Switzerland,
Liechtenstein, and San Marino. These agreements will impose
CRS-based reporting from 2017 (on calendar year 2016) in the
case of Liechtenstein and San Marino, and 2018 (on calendar
year 2017) in the case of Switzerland. An additional similar
agreement between the EU and Andorra was reached (but
will only be signed formally in early 2016) and negotiations are
in progress with Monaco as well. Agreements with Andorra
and Monaco are expected to become applicable from 2018
(reporting on calendar year 2017). Additional agreements
between the EU and certain non-EU countries, and between
EU Member States and certain non-EU countries will follow
shortly.

Capital Market Union (CMU)

• Investment funds
• Credit institutions

Capital Markets Union (CMU) is a key initiative of the Juncker
Commission and a cornerstone to the “growth and jobs”
program.
It draws its inspiration from the comparative structures of
European and other capital markets, notably the United States.
In North America, 80% of the funding for the real economy is
drawn from the capital markets with only 20% provided by the
banking sector; in Europe the proportion is the reverse. Given
high levels of personal savings, low interest rates, and the
situation of the banking sector, CMU aims to create a unified
capital market to stimulate investment.
The initiative started with a consultative Green Paper and a
resulting action plan was issued at the end of September 2015.
There are both short- and long-term objectives, with those in
the immediate future focusing on harmonization, the removal
of impediments, and SME funding.
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Three pillars:
• Pillar 1: Solvency Capital requirement and capital modelling
(internal models)
• Pillar 2: Risk Management and governance requirements
• Pillar 3: Disclosure
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In December 2015, the Luxembourgish insurance law has
been amended and published on the Memorial. Part of the
amendment are related to the transposition of the “Solvency
II” directive. The amended law is applicable from January 1st,
2016.
In the same time the Commissariat aux assurances published
the “Règlement du CAA 15/3” which define the application
modality of the insurance law.
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• Q1 2016:

• 1 January 2016: The Principles for Risk Data Aggregation and

• 21 June 2016: Clearing obligations starts for certain types

first half of 2016 and are expected to apply from 30 June
2016
• Q2 2016: EBA expects to publish the final guidelines on
stress testing

- Basel Committee on Banking Supervision (BCBS) to
finalise its review of Interest rate Risk in the Banking
Book (IRRBB) and European Banking Authority (EBA)
to issue Guidelines on governance and management
suitability
- EBA to finalise guidelines and recommendations
relating to resolution instruments, bail-in and
Minimum Requirement for Own funds and Eligible
Liabilities (MREL)
- 1 February 2016 : Submission to the CSSF of the
information requested by the SRB for the calculation
of 2016 ex-ante contribution to the CSSF (Circular
15/626)
• Q4 2016: European Commission (EC) to report on the
implementation of a binding leverage ratio and on the
appropriateness of introducing the Basel Net Stable
Funding Ratio (NSFR) as a binding element of the CRR
framework
• 2016: EBA will issue other guidelines, such as
- Guidelines on the disclosure of the LCR and
Guidelines on intraday liquidity risk
- Guidelines on connected client on large exposures
- Guidelines on downturn loss given default (LGD)
calculation, on PD computation, on the default of an
obligor
- Guidelines on stress in correlation trading portfolios,
on stressed VaR, on the corrections to the modified
duration of debt instruments, on incremental default
and migration risk

Risk Reporting become mandatory for Globally Important
Systemic Banks (G-SIBS) and for the other significant
institutions supervised directly by the ECB
• Until December 2016: The revised Supervisory Review
and Evaluation Process (SREP) defined by the EBA and the
ECB will be rolled out to non-significant institutions across
Europe and includes supervisory review of the risk data
aggregation capabilities of the institutions
• 2017: Information on risk data, aggregation and IT systems
to be included in the ICAAP and ILAAP reports prepared by
all institutions
• 2017-2018: collection of granular credit and credit risk data
(AnaCredit)

of interest rate derivatives
• Q3 2016*: Start exchange of initial and variation margins
for non-centrally-cleared OTC derivatives
* To be confirmed by ESMA and European Commission

NEXT STEPS

• The Guidelines on ICAAP and ILAAP will be finalized in the

• Q1 2016*: entry into force
• Q3 2016*: start of the phased-in implementation
* To be confirmed by ESMA and European Commission

• End of 2015: legislative proposal amending the formal date
of entry into force to 2018
• January 2016: expected date for final delegated regulation
and delegated directive
• 1 January 2018: Entry into force of MiFID (previously 03
January 2017)

• January 2016 - Receipt of feedback on the draft RTS
• March 2016 - The ESA will deliver the draft RTS to the EC
• December 2016
- Entry into force of the Regulation
- New KIDs are required
• December 2019 – End of the grandfathering period for
UCITS

• RAIF: review and discussion of the draft law. A final vote is

• March 2016 at the latest: Implementation of the Directive

• End of Q4 2015-beginning of Q1 2016: Publication of PSD2

expected during the first half of 2016

• 2018: End of private placement regime in EU for non-EU
AIF

•
•

•

•
•

in Official Journal of the EU
2016: Implementation of Payment Accounts Directive
8 February 2016: End of EBA consultation period on strong
customer authentication and secure communication under
PSD2
11 March 2016: End of EBA consultation period on
cooperation and exchange of information for passporting
under PSD2
Q3 2016: Publication of EBA draft Regulatory Technical
Standards (based on input from consultation periods)
2016 – 2018: Implementation of PSD2 into national
legislation

• IDD implementation deadline will be January 2018
• January 2016: First implementation of Solvency II

• New on-boarding packages (subscription forms) regarding

•

•
•

•

CRS classification of both entities and individuals must go
live on 1 January 2016
Contractual documentation such as general terms of
business and prospectuses should be updated before 1
January 2016
Data capture for CRS purposes (tracking financial data)
should go live on 1 January 2016
Classification and remediation of pre-existing clients (client
relations established before 1 January 2016) must be carried
out before the end of 2016 or 2017, depending on the
typology of the client
Systems to effectively exchange data with the Luxembourg
tax authorities must be ready before the first exchange
deadline of 30 June 2017 (on calendar year 2016)
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Compliance with
CSSF Circular 15/626

JUL

AUG

SEP

OCT

NOV

EMIR: Clearing obligations for certain type of interest
rate derivatives

MiFIR/MiFID: Final delegated regulation and
delegated directive

MIFID: Entry into force
PRIIPS: Entry into force

PRIIPS: End of grand-

and new KIDS required

fathering period for UCITS

AIFMD: End of private placement regime in EU
IDD: Implementation deadline

UCITS V: Implementation

PAD: Implementation

AnaCredit: First reporting to the CSSF

PSD II: Implementation into national legislation
CRS:
- Go-live of new on-boarding packages related to CRS classification
- Go-live of data capture

Credit institutions
Insurance

EMIR: Exchange of initial and variation margins for
non-centrally-cleared OTC derivatives
SFTR: Phased-in implementation

RAIF: Final vote expected

2020
Investment funds & Hedge Funds

and ILAAP guidelines

Become mandatory for G-SIBS

2019

DEC

SSM/SREP: Compliance with ICAAP

Principles for risk data aggregation and risk reporting:

Solvency II: Implement.

JUN

regulation and the impediments to funding will result in
initiatives to alleviate any identified blocks to cross-border
distribution
• It will also see proposals brought forward to increase
transparency in the sector of SME funding with
consideration given to the Prospectus Directive and
standardized credit information. It will review and propose
new legislation on safe securitization
• Finally, it will continue to focus on ELTIFs as a key initiative
to stimulate and finance infrastructure development. Other
initiatives are expected to follow

More information:

Indicative timeline

JAN

• In 2016: the current call for evidence on the impact of recent

CRS: First exchange of data with
Luxembourg tax authorities

CMU: Building blocks of CMU

in place by the end of the EU
Commission’s mandate in 2019
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