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Proposal of the European Commission for a Regulation amending Regulation 
(EU) No 648/2012 as regards the clearing obligation, the suspension of 
clearing obligation, the reporting requirements, the risk-mitigation technics 
for OTC derivatives contracts not cleared by a central counterparty, the 
registration and supervision of trade repositories and the requirements for 
trade repositories (EMIR). 

 

Overview 

 

Following the adoption by the Commission of a Report on the review 
of EMIR on November 2016, the Commission released on the 3rd of 
May its proposed draft update of the EMIR regulation (EMIR II). 

The Commission, intends to improve the transparency of Over-the-Counter 
(OTC) derivatives positions and exposures as well as simplify and better 
balanced the clearing and reporting obligations for market participants. 

 

Among the main updates of the proposed new regulations, we have the 
following aspects : 

 

Definitions  

Alternative Investment Funds (AIF) currently falling under national regimes 
and Special Purposes Vehicles (SPVs) in the EU will be considered as Financial 
Counterparties under EMIR. 

In addition, UCIT management companies and AIF managers become 
responsible and will be liable for ensuring EMIR reporting is done for the funds 
they manage. 

 

 

 

 

 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A52016DC0857&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX%3A52016DC0857&from=EN


 
Clearing obligation 

Regarding clearing obligation the most notable changes are the following: 

• The calculation of the clearing thresholds for Non-Financial 
Counterparties (NFCs) is modified. The threshold will be  based on the 
aggregate month-end average positions for the months March, April 
both for FCs and Non-Financial Counterparties (NFCs) ; 

• For the clearing obligation, the new text introduces the concept of 
Small Financial Counterparties (SFC’s), with the same thresholds as 
NFC regarding the clearing threshold ; 

• For NFCs the clearing obligation will only concern the classes of 
derivatives which breach the clearing threshold ; 

• The front loading obligation for new OTC contracts onto a clearing 
platform is removed, clearing will start at the live date of the first 
clearing ; and 

• The pension schemes exemption from the clearing obligation is further 
extended by 3 years. 

The commission also clarifies the status of assets held at clearing member 
level. Whether they are held in omnibus or segregated form, they must be 
held exclusively on behalf of the clients and shall not be part of the clearing 
member's pool of assets following its default.  

The same rules apply at indirect clearing members’ level. 

 

Reporting Obligations  

Several amendments are introduced to the EMIR reporting obligation: 

• It will no longer be required to report the transactions that were not 
outstanding prior to 12 February 2014 ( so called back loading)  ; 

• Intra-group transactions where at least one of the counterparties is a 
NFC will be exempted from the reporting obligation ; 

• The Central Counterparty (CCP) becomes responsible and liable for 
reporting on behalf of both the trading parties for exchange-traded 
transactions (ETD) ; and 

• The FCs are responsible and liable for reporting the transactions they 
perform with NFC not subject to the clearing obligation (NFC-). 

 
The EMIR II proposal also contains dispositions on the data reported to 
Trade Repositories (TR).  

• The new EMIR requirements will force TR to have an appropriate 
procedure to verify the completeness and the accuracy of the data 
reported to them as well as a proper reconciliation of data process ; 
and 

• TR will have to ensure the safe transfer of data to other TR at the 
customer demand. 

 

 



 
Further review 

Finally, it is also important to note that an article is introduced mandating 
another review by ESMA, within 3 years. 

 

Next steps 

The mandatory draft update of EMIR regulation is currently being reviewed by 
the European Parliament. 

After validation by the parliament, we expect a quick publication of the text to 
ensure an effective application of the new rules. 

 

How can Deloitte help you? 

 

Every step of the way 

 

1. Strategy definition and implementation 

Design and calibrate a strategy for clearing obligation with practical 
implementation throughout the organization. 
 

2. Regulatory and Agreement Health check 

Assessment of the internal setup toward regulatory requirements as well 
as documentation/agreement scan for compliance with each requirement 
of each commission delegated regulation, identifying any gaps and 
advising on remediation actions. 
 

3. Transaction Regulatory Reporting 

Deloitte can provide a fully-integrated transaction reporting service from 
the collection, management and dissemination of data required to the 
competent authority and Trade Repository with minimum impact for 
clients. 
 

4. Collateral Management  

Strategic definition and operational efficiency of collateral and cash 
management process. Support in defining target operational structure and 
account segregation model. Review and update collateral agreements and 
related service arrangements 
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