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Extension of the phase-in period for the enforcement and administration
of section 871(m)
On August 4th, 2017, the Internal Revenue Service (“IRS”) issued Notice 201742(“Notice”) which provides additional guidelines on certain aspects of the final
and temporary regulations under Section 871(m), 1441, 1461, and 1473 of the
IRS Code (referred to as “the section 871(m) regulations”). The Notice extends
the effective date for certain rules, and extends the phase-in period provided in
Notice 2017-76 for some other provisions of section 871 (m) regulations:
The main modifications of the Notice can be summarized as follows:
•

Additional time to comply with section 871(m): Prior to the issuance of the
Notice, section 871(m) was applicable to non-delta-one transactions issued on
or after January 1, 2018. In order to grant taxpayers and withholding agents
sufficient time to implement the section 871(m) regulations, the transition
period has been extended by one year. Section 871(m) will thus apply to
payments made with respect to non-delta-one transaction issued on or after
January 1, 2019.

•

Extension of the simplified standard for determining whether transactions are
combined transactions: The 2016-76 Notice provided that a simplified
standard for withholding agents to determine whether transactions entered
into in 2017 must be combined for purposes of determining whether the
transactions are “section 871(m) transactions” subject to withholding under
the section 871(m) regulations. The Notice extends the transition period
during which this simplified combination rule applies by one year. Therefore, a
withholding agent is required to combine transactions entered into in 2017
and 2018 only when the transactions are over-the-counter transactions that
are priced, marketed or sold in connection with each other. Transactions
entered into in 2017 and 2018 that are combined under the simplified rule will
continue to be treated as combined transactions for future years and
transactions entered into in 2017 and 2018 that are not combined (from the
perspective of the withholding agent) under the simplified rule will not
become combined transactions in future years.

•

Extension of phase-in relief for Qualified Derivatives Dealers (“QDD”): Prior to
the issuance of the Notice, the final regulations and the final 2017 QI
Agreement provided that dividends received by a QDD in its equity derivatives
dealer capacity should not be subject to tax in 2017 but should become
taxable from 2018 onwards. The Notice provides that a QDD will not be
subject to withholding on dividends (including deemed dividends) received in
both 2017 and 2018 in its equity derivatives dealer capacity. Finally, a QDD
will not be required to perform a periodic review with respect to its QDD
activities for calendar years 2017 and 2018.

Should you have any questions regarding the above, please do not hesitate to
contact us.

Your contacts
Eric Centi
Partner - Tax - Global Financial Services
Industry
Tel/Direct: +352 451 452 162
ecenti@deloitte.lu
Nenad Ilic, CFA
Director - Tax - Global Financial Services
Industry
Tel/Direct: +352 451 452 046
neilic@deloitte.lu
Anthony Tremblier
Senior Manager - Tax - Global Financial
Services Industry
Tel/Direct: +352 451 452 203
atremblier@deloitte.lu

Deloitte Luxembourg
560, rue de Neudorf
L-2220 Luxembourg
Tel: +352 451 451
Fax: +352 451 452 401
www.deloitte.lu

Deloitte is a multidisciplinary service organisation which is subject to certain regulatory and professional restrictions on the types of
services we can provide to our clients, particularly where an audit relationship exists, as independence issues and other conflicts of
interest may arise. Any services we commit to deliver to you will comply fully with applicable restrictions.
Due to the constant changes and amendments to Luxembourg legislation, Deloitte cannot assume any liability for the content of
this leaflet. It shall only serve as general information and shall not replace the need to consult your Deloitte advisor.
About Deloitte Touche Tohmatsu Limited:
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of
member firms, each of which is a legally separate and independent entity. Please see www.deloitte.com/lu/about for a detailed
description of the legal structure of Deloitte Touche Tohmatsu Limited and its member firms.
Deloitte provides audit, tax, consulting and financial advisory services to public and private clients spanning multiple industries.
With a globally connected network of member firms in more than 150 countries, Deloitte brings world-class capabilities and deep
local expertise to help clients succeed wherever they operate. Deloitte has in the region of 200,000 professionals, all committed to
becoming the standard of excellence.
© 2017 Deloitte General Services
Designed and produced by MarCom at Deloitte Luxembourg

