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Automatic exchange of information in tax matters throughout the
EU as from 2016
The Luxembourg law of 18 December 2015 relating to the automatic exchange of information
in tax matters (hereinafter also referred to as “the Luxembourg Law”) has been published in
the Official Journal on 24 December 2015.
The Luxembourg Law transposes EU Directive 2014/107/EU relating to the mandatory
automatic exchange of information in tax matters, and enters into force on 1 January 2016.
The latter Directive introduces “Common Reporting Standard” based reporting throughout the
EU, and becomes applicable as from 1 January 2016 (with an exception for Austria, where the
Directive becomes applicable as from 1 January 2017 at the latest).
Under the Luxembourg Law, Luxembourg financial institutions (“FIs”, a notion including not
only banks, but also investment funds, certain insurers, certain corporate service providers and
professionals of the financial sector and certain non-supervised investment entities) have to
provide, before the 30 June of each year, to the Luxembourg tax authorities, reportable
information corresponding to the previous calendar year (for the first time, on or before 30
June 2017 regarding calendar year 2016). The information to be reported about a “reportable
account” includes, in the case of an individual (tax resident in another EU Member State), the
reportable person’s name, address, tax identification number, date and place of birth, balance
of the account and the total gross amount paid or credited to the account in respect of the
relevant reporting period. Information to be provided slightly varies depending on the type of
account (e.g. custodial account, depositary account). Also “reportable accounts” held by
entities tax resident in an EU Member State will (with certain exceptions) be reportable. Finally,
specific reporting will be required relating to persons that are tax resident of another EU
Member State, and are controlling persons of certain types of entities, whether these entities
are tax resident of an EU Member State or not.
As from 1 January 2016, FIs will need to apply new on-boarding rules in order to obtain,
through self-certification, confirmation from new clients as to their country of tax residency and
Tax Identification Numbers (“TIN”), as well as to the controlling persons of certain types of EU
and non-EU entities (qualifying as so-called “Passive NFE”). The Luxembourg law does allow
the so-called “wider approach”, meaning FIs are allowed to also obtain relevant information,
such as TINs of (currently) non-reportable persons.

As well-known, Common Reporting Standard based exchange of information will become
applicable quickly in relation to a growing number of non-EU jurisdictions. The “wider
approach” will facilitate things for FIs, as they can already obtain relevant confirmations from
non-EU clients as well, and will (unless changes in circumstances occurred or reasons to know
apply) not need to get back to those clients to obtain such confirmations as and when the
country of tax residence of those clients become reportable jurisdictions. Templates of selfcertification forms were made available by amongst others the Luxembourg banking and fund
associations.
For pre-existing clients (i.e. persons who opened an account before 1 January 2016), a due
diligence needs to be carried out in order to determine their tax residence. Depending on
whether the client is an individual or entity, and depending on the balance of the account, the
due diligence deadline is different:
•

Review of high value individual accounts (with an account balance or value in
excess of 1.000.000 USD) should be completed by 31 December 2016 (based on
a “reinforced” set of due diligence rules);

•

For other individual accounts, and for entity accounts, FIs will have until 31
December 2017 to comply with their due diligence obligations. A particularity
exists for entities, since it is allowed (but not obligatory) to carve out from review
pre-existing entity accounts with an aggregate account balance or value that does
not exceed 250.000 USD. No such “de minimis” threshold exists for individual
accounts

Several options exist under the Luxembourg Law as to the way the due diligence is to be
carried out (e.g. it is allowed to optionally apply the “reinforced” high value accounts due
diligence rules to all accounts), meaning each FI needs to determine its own approach in this
respect.
Additionally, FIs need to bear in mind that under the Luxembourg data protection law (and the
specific provisions as to data protection contained in the Luxembourg Law), notification
obligations exist as from the moment data is collected. These obligations are likely to be
managed by FIs through general terms of business, subscription documents in the case of
funds, and separate notifications to the relevant persons.

Automatic exchange of information with non-EU jurisdictions as
from 2016, 2017, 2018…
More than 100 jurisdictions have either already signed the Multilateral Competent Authority
Agreement at OECD level (currently 78 jurisdictions) or declared officially to wish to participate
to such automatic exchange of information as from 2017 (on calendar year 2016), 2018 (on
calendar year 2017) or later. It is difficult to predict as from when exactly agreements between
the EU, respectively certain EU Member States, and such non-EU jurisdictions will be signed.
Nevertheless, things already moved rapidly in respect of Switzerland, Liechtenstein, San
Marino, Andorra, and Monaco, where the EU already concluded agreements (or is in a very
advanced stage of negotiations) to amend (in reality, replace) the existing savings taxation
agreements in order to achieve Common Reporting Standard based exchange of information
as from 2017 (in respect of calendar year 2016) in the case of Liechtenstein and San Marino,
and as from 2018 (in respect of calendar year 2017) in the case of Switzerland, Andorra and
Monaco.

Similar exchange of information will rapidly come into place in the relation with the “Dependent
and Associated” Territories, such as Jersey, Guernsey, Isle of Man, Cayman Islands, BVI, etc.
This implies that FIs will not only have to ensure correct reporting on calendar year 2016 in
respect of tax residents of other EU Member States, but will already need to track relevant
classification and financial information relating to tax residents of Liechtenstein, San Marino
and certain of the Dependent and Associated Territories as from calendar year 2016.

Tax audits to be expected
The Luxembourg tax authorities are expected to verify the procedures put in place by FIs to
meet the automatic exchange of information requirements and the reasonable diligence
applied in respect of the Luxembourg Law (and similar legal instruments imposing automatic
exchange of information). Luxembourg tax authorities will also specifically verify whether FIs
did not implement mechanisms to circumvent that the exchange of information takes place.
FIs who do not comply with the Luxembourg Law classification and reporting obligations may
incur a fine of maximum 250.000 EUR. Additionally, failure to report, late submission or
inaccurate information submission may trigger a fine of 0.5% of the amounts which should
have been reported (with a minimum of 1.500 EUR).

Further publications by Grand Ducal decree expected soon
Each EU Member State and the EU Commission will publish lists of both the “Participating
Jurisdictions” and the “Reportable Jurisdictions”. The list of Participating Jurisdictions will in
particular be relevant in respect of the classification of entities, since FIs need to be able to
determine which jurisdictions are non-participating. Indeed, certain investment entities in nonparticipating jurisdictions are deemed to qualify as Passive NFE (which means the controlling
persons of such entities also need to be determined, and may be reportable as well). The list
of “Reportable Jurisdictions” will be relevant for FIs to confirm which tax residents are
effectively reportable towards the Luxembourg tax authorities.
These lists should be published beginning of 2016.
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