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On 9 March 2022, the Luxembourg government released a new draft law amending the interest
deduction limitation rules of article 168bis of the Luxembourg income tax law. Article 168bis was
introduced by the law of 21 December 2018 implementing EU directive 2016/1164 of 12 July 2016,
which provides rules against tax avoidance practices that directly affect the functioning of the internal
market (“ATAD 1”).

Article 4(7) of ATAD 1 allows EU member states to exclude financial undertakings as defined under
article 2(5) of ATAD 1 from the scope of the rule limiting the deductibility of interest. When
implementing this option under domestic law, Luxembourg considered that the financial undertakings
listed in article 2(5) of ATAD 1 could evolve and include financial undertakings regulated under a new
EU directive or EU regulation. Thus, Luxembourg included in the list securitization entities within the
meaning of article 2, point 2 of Regulation (EU) 2017/2402 of the European Parliament and of the
Council of 12 December 2017, which provides a general framework for securitization, creates a specific
framework for simple, transparent, and standardized securitization, and amends Directives
2009/65/EC, 2009/138/EC, and 2011/61/EU as well as Regulations (EC) No. 1060/2009 and (EU) No.
648/2012 (“2017 EU regulation”).

The commentaries to the new draft law state that the European Commission (EC) considers, in its
reasoned opinion sent to Luxembourg on 2 December 2021, that the list of financial undertakings
within the meaning of article 2(5) of ATAD 1 is “static” in nature and therefore could not be extended
to securitization entities referred to in article 2(2) of the 2017 EU regulation.

Taking notice of the EC’s interpretation, the draft law released by the Luxembourg government
removes securitization entities within the meaning of article 2(2) of the 2017 EU regulation from the
list of financial undertakings not subject to the interest limitation rules.

If enacted as drafted, the amendment would apply to tax years beginning on or after 1 January 2023,
thus avoiding retroactivity. While the draft law still needs to go through the legislative process, no
material change is expected.

Luxembourg securitization vehicles within the scope of article 2(2) of the 2017 EU regulation that have
never been subject to the interest limitation rules should anticipate this upcoming change and review
their position to assess how the application of the rules would affect them. However, Luxembourg
securitization vehicles within the scope of article 2(2) of the 2017 EU regulation mainly deriving
interest income and other economically equivalent taxable revenue should not be materially impacted
by the interest limitation rules going forward.
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Other Luxembourg securitization vehicles outside the scope of article 2(2) of the 2017 EU regulation
would not benefit from the exemption repealed by the draft law and interest deduction limitation
rules that already apply to them would remain the same. Other financial undertakings listed in article
2(5) of ATAD 1, such as alternative investment funds, would not be affected by the draft law.



Your contacts

Bernard David Dany Teillant

Partner — Tax Business Leader Partner — Private Equity Tax Leader
T+352 45145 2799 T+352 45145 2246
bdavid@deloitte.lu dteillant@deloitte.lu

Vanessa Vandaele Eric Centi

Partner | Cross-Border Tax Partner — Financial Services Tax Leader
T 352 45145 2988 T+352 45145 2162
vvandaele@deloitte.lu ecenti@deloitte.lu

Julien Lamotte

Partner | Financial Services Tax
T 352 45145 3336
jlamotte@deloitte.lu

Deloitte Luxembourg

20 Boulevard de Kockelscheuer
L-1821 Luxembourg

Grand Duchy of Luxembourg

Tel: +352 451 451
Fax: +352 451 452 401
www.deloitte.lu

Deloitte is a multidisciplinary service organisation which is subject to certain regulatory and professional restrictions on the types of services we can provide to our
clients, particularly where an audit relationship exists, as independence issues and other conflicts of interest may arise. Any services we commit to deliver to you will

comply fully with applicable restrictions.

Due to the constant changes and amendments to Luxembourg legislation, Deloitte cannot assume any liability for the content of this leaflet. It shall only serve as
general information and shall not replace the need to consult your Deloitte advisor.

About Deloitte Touche Tohmatsu Limited:

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms, and their related entities (collectively, the
“Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its member firms and related entities are legally separate and independent entities,
which cannot obligate or bind each other in respect of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions,
and not those of each other. DTTL does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk advisory services to nearly 90% of the Fortune Global
500° and thousands of private companies. Our professionals deliver measurable and lasting results that help reinforce public trust in capital markets, enable clients
to transform and thrive, and lead the way toward a stronger economy, a more equitable society and a sustainable world. Building on its 175-plus year history,
Deloitte spans more than 150 countries and territories. Learn how Deloitte’s more than 345,000 people worldwide make an impact that matters at
www.deloitte.com.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms or their related
entities (collectively, the “Deloitte organization”) is, by means of this communication, rendering professional advice or services. Before making any decision or taking
any action that may affect your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the information in this communication, and
none of DTTL, its member firms, related entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising directly or indirectly in
connection with any person relying on this communication. DTTL and each of its member firms, and their related entities, are legally separate and independent
entities.© 2022 Deloitte Tax & Consulting

Designed and produced by MarCom at Deloitte Luxembourg


http://www.deloitte.com/about
http://www.deloitte.com/
mailto:bdavid@deloitte.lu
mailto:vvandaele@deloitte.lu
mailto:dteillant@deloitte.lu4

	Your contacts

