Luxembourg Tax Alert
Amendments to the Parent-Subsidiaries Directive

The European common system to prevent double taxation of dividends distributed by European
subsidiaries to their European parent company (hereafter “Parent-Subsidiaries Directive”) was set
up two decades ago.
Since 2009, there have been discussions and recommendations on a European level about the
double non taxation situations (i.e. situations where income is not taxed anywhere) resulting from
the application of the Parent-Subsidiaries Directive.
In line with its recommendations on Aggressive Tax planning and following the timing of its action
plan to strengthen the fight against tax fraud and tax evasion published in December 2012, the
European Commission proposed on 25 November 2013 to amend the Parent-Subsidiaries Directive
in respect of two aspects:
•

A common anti-abuse rule;

•

Hybrid loan mismatches between the European parent company and its European
subsidiaries (where payments are treated as deductible expense in the source Member
State and as a tax exempt dividend in the recipient Member State).

After various discussions between the European Member States, they amended the initially
proposed wordings in order to clarify them and reached an agreement on both provisions.

On 20 June 2014, the European Member States reached an agreement to prevent the double
non-taxation of corporate groups deriving from hybrid loan arrangements1.

Following official European Statement2: “This will close a loophole that currently allows corporate
groups to exploit mismatches between national tax rules so as to avoid paying taxes on some types
of profits distributed within the group. The amendment to the parent-subsidiary directive will prevent
double non-taxation by providing that the member state of the parent company would only refrain
from taxing profits from the subsidiary to the extent that such profits are not deductible by the latter”.

On 9 December 2014, the European Member States agreed on a common anti-abuse clause
provision3.

Following the recitals of this amendment, the inclusion of a common minimum anti-abuse rule would
be very helpful to prevent misuses of the Parent-Subsidiaries Directive and to ensure a greater
consistency in its application in different Member States. The application of anti-abuse rules should
be proportionate and should serve the specific purpose of tackling an arrangement or a series of
arrangements that are not genuine, that is which do not reflect economic reality. To this end, when
assessing whether an arrangement or a series of arrangements are abusive, Member States’ tax
administrations should undertake an objective analysis of all relevant facts and circumstances.
This anti-abuse provision will certainly be used by tax authorities to tackle intermediate companies
with no substance that might have been inserted into corporate structures to benefit from the
Parent- subsidiaries Directive for the purposes of avoiding withholding tax on dividend distributions
or obtaining exemption on dividends received.

It is advisable to carry out a review of the specific facts and circumstances of each transaction to
evaluate whether they would comply with this new tax framework.
The European Member States will have to transpose both amendments into their respective
national laws. In Luxembourg, both amendments would be applicable as from 1er January 2016.

1

The agreed wording of the hybrid loan mismatches measure is as follows: Article 4(1), point (a): Where a parent company or its
permanent establishment, by virtue of the association of the parent company with its subsidiary, receives distributed profits, the
Member State of the parent company and the Member State of its permanent establishment shall, except when the subsidiary is
liquidated, "either refrain from taxing such profits to the extent that such profits are not deductible by the subsidiary, and tax such profits
to the extent that such profits are deductible by the subsidiary”

2

Council of the European Union, Press release, 3324th Council meeting, Economic and Financial Affairs, 20 June 2014, page 8

3

The agreed wording of the common anti-abuse measure is as follows. “In Article 1, paragraph 2 is replaced by the following
paragraphs:
“2. Member States shall not grant the benefits of this Directive to an arrangement or a series of arrangements that, having been put into
place for the main purpose or one of the main purposes of obtaining a tax advantage which defeats the object or purpose of this
Directive, are not genuine having regard to all relevant facts and circumstances.
An arrangement may comprise more than one step or part.
3. For the purposes of paragraph 2, an arrangement or a series of arrangements shall be regarded as not genuine to the extent that
they are not put into place for valid commercial reasons which reflect economic reality.
4. This Directive shall not preclude the application of domestic or agreement-based provisions required for the prevention of tax
evasion, tax fraud or abuse.”
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