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Who’s affected?
FATCA’s impact could be far reaching and have a profound effect on the global 
network of financial and certain non-financial institutions. Non-U.S. financial 
institutions, U.S. Withholding Agents, and Non-Financial Foreign Entities (NFFEs) 
will likely need to comply with FATCA or be subject to punitive withholding 
measures on U.S. source income.

Foreign (non-U.S.) Financial Institutions (FFIs) who enter into an FFI agreement will 
have a significant compliance burden requiring the changing of existing processes 
and technology impacting their account opening, transactions, and reporting 
as well as remediating pre-existing accounts under FATCA. FFIs who participate 
under FATCA will likely be required to classify their accounts per FATCA guidelines, 
obtain additional account documentation, identify accounts with U.S. indicia, and 
apply withholding and reporting measures.

U.S. Withholding Agents with non-U.S. clients will be required to undergo much 
of the same compliance activity as the FFIs. While not required to enter into an 
agreement with the IRS, they will still be required to withhold on non-participating 
FFIs and recalcitrant accounts as well as build on their current reporting 
obligations to comply with FATCA. 

NFFEs will be required to certify to their Withholding Agents that they have either 
no substantial U.S. owners or provide the name, address, and TIN of all substantial 
U.S. owners. Failure to comply with this requirement will likely subject the NFFE to 
withholding penalties.



Foreword

A clearer way ahead for financial institutions as FATCA comes into focus
The Foreign Account Tax Compliance Act (FATCA), which became law in 2010, requires 
foreign financial institutions to provide detailed information about U.S. account holders 
to the Internal Revenue Service (IRS) and U.S. Withholding Agents with non-U.S. clients 
to document the FATCA compliance of those entities. On February 8, 2012, the U.S. 
Treasury Department and the IRS released proposed regulations that provide financial 
institutions with a clearer road map—though not a final one—to compliance. 

While the 388-page document leaves many unanswered questions, FATCA’s central 
purpose remains simple: to identify U.S. taxpayers who hold financial assets in non-U.S. 
financial institutions and other offshore accounts, so that they cannot avoid their U.S. 
tax obligations. FATCA implementation will not be an easy task as it requires changes 
to systems, operational processes, and customer relationships. The new regulations 
will interact with regulatory regimes already in place and may create a cascade of 
secondary effects.

Even with the uncertainty, financial institutions should be encouraged that the picture 
surrounding FATCA is brightening. The draft regulations released contain numerous 
modifications that indicate that government officials took public comments into 
consideration. The U.S. Treasury Department conveyed a clear intent to make the 
proposed requirements less difficult for institutions. In this context, they have relaxed 
certain thresholds for affected accounts, eased some timelines, and allowed greater 
reliance on existing processes and systems. 

Although financial institutions will likely welcome this relaxed position, they should 
also view this as an opportunity to revisit their current approach to implementing the 
requirements. The scale of implementation can be daunting as the requirements cut 
across business lines, functions, and geographic locations, but achieving compliance is 
a manageable task and can be done efficiently. To realize this goal, institutions will likely 
be required to make strategic choices, leverage existing investments, and thoughtfully 
coordinate execution. 

Financial institutions should greet FATCA with vigilance, scrutiny, and agility. They 
should not delay in getting started. In this document, Deloitte1 provides a glimpse 
into specific provisions of the new proposed rules, which are divided into four main 
areas—pre-existing accounts, new accounts, withholding, and reporting requirements. 
That is followed by a deeper look into the possible implications FATCA may have on 
financial institutions and the strategies and policies they can employ to efficiently 
achieve compliance. 

Denise Hintzke
Global FATCA Tax Leader
Director
Deloitte Tax LLP

Mike Wade
U.S. FATCA Enterprise Risk Services 
(ERS) Leader
Director
Deloitte & Touche LLP
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1  As used in this document, “Deloitte” means Deloitte Consulting LLP, Deloitte Financial Advisory Services LLP, Deloitte & Touche LLP and Deloitte Tax LLP. Please see www.deloitte.
com/us/about for a detailed description of the legal structure of Deloitte LLP and its subsidiaries. Certain services may not be available to attest clients under the rules and 
regulations of public accounting.



Pre-existing account requirements
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2  A private banking department was defined in IRS Notice 2011-34 as “any department, unit, division, or similar part of an FFI that is referred to by the FFI as a private banking, 
wealth management, or similar department; that focuses on servicing accounts and investments of individual clients (or their families) whose accounts with the FFI or whose 
income, earnings, or assets exceed certain thresholds, or who are otherwise identified as high-net worth individuals (or families), as determined under an FFI’s own policies and 
procedures; that is considered a private banking department under the AML/KYC) requirements to which the FFI is subject; or in which some or all of its employees, under any of 
an FFI’s formal or informal procedures or other guidelines for its personnel.

The proposed rules regarding classification and action on pre-existing accounts are a significant departure from the 
guidance contained in the prior notices and include changes that should reduce the affected customer population 
and streamline the remediation process. These new guidelines put more focus on electronic searches and modify the 
types of documents that must be looked at in those situations when paper searches are required. These reviews are still 
focused on specified U.S. indicia, which have been expanded to include a U.S. telephone number. 

The biggest and, for many, the most welcome changes 
are the removal of the private banking2 distinction and a 
raised threshold for the enhanced due diligence process, 
to accounts with an aggregate value of $1 million. The 
rules do retain the relationship manager inquiry 
requirement with respect to these higher value accounts. 
Another important change is the introduction of 
de-minimis levels for entity accounts and insurance 
contracts as well as the fact that enhanced due diligence 
will not be required in situations where the FFI has a valid 
Form W-8BEN and other documentary evidence on file. 

The new rules also clarify the basis for identifying FFIs 
within the current entity population—an objective 
test replaces the vague “sounds like an FFI” test. This 
includes electronically searchable information that 
designates a payee as a Qualified Intermediary (QI) or 
NQI (Non-Qualified Intermediary) as well as using North 
American Industry Classification codes that indicate the 
payee is a financial institution. The rules provide a list of 
the applicable codes.

These changes, along with the relaxation of certain 
documentation rules, may help to reduce the overall 
impact of the classification and remediation process on 
affected organizations and business units.



New account requirements

Compared to previous notices, the proposed FATCA rules also simplify the documentation requirements for new 
accounts to some extent by relying more on existing anti-money laundering (AML)/know your customer (KYC) policies 
and requirements. New accounts include any accounts opened after the effective date of a FFI’s agreement with the 
Internal Revenue Service (generally July 1, 2013). 

In general, a FFI will be able to rely on a Form W-8 or 
other government citizenship or residency documentation— 
such as a passport—to establish an individual’s status as a 
foreign payee when opening an offshore account.

The FFI is required to review any documentation provided 
at account opening to determine if U.S. indicia exist. If 
U.S. indicia are identified as part of the review, the FFI 
must generally obtain additional documentation.
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The proposed withholding requirements are scheduled to be gradually phased in over several years starting with 
U.S.-sourced income payments beginning on January 1, 2014. This includes payments that are considered Fixed, 
Determinable, Annual, and Periodic (FDAP), such as U.S.-sourced interest, dividends, original issue discount, rents, and 
royalties. The withholding expands to include gross proceeds from the sale of property that generates U.S.-sourced 
interest or dividends beginning on January 1, 2015. The regulations exclude original issue discount from certain short-
term obligations, payments in the ordinary course of the Withholding Agent’s business, the sale of fractional shares, and 
interest and proceeds from state and local bonds. Withholding also will not be required if the Withholding Agent lacks 
control, custody, or knowledge. The proposed regulations also expand the scope of “grandfathered” obligations, which 
will likely be exempt from FATCA withholding if they are issued before January 1, 2013, as long as they are not materially 
modified. Previously, obligations issued before March 18, 2012, were not subject to withholding.

In order to reduce situations where overwithholding could 
occur because of overlaps between Chapter 3 and Chapter 
4, withholding responsibility will generally reside with the 
U.S. Withholding Agent. The proposed regulations also 
provide rules for adjustments or overwithholding and 
underwithholding that are substantially similar to those 
under current law.

Finally, withholding will not be required with respect to 
foreign pass-thru payments until January 1, 2017. However, 
participating FFIs still have to report the aggregate 
amount of certain payments made to non-participating 
FFIs for calendar years 2015 and 2016. In addition, they 
have indicated that they will work with the governments 
of jurisdictions that have entered into agreements to 
find practical alternatives to foreign pass-thru payment 
withholding and that FFIs in such jurisdictions may not be 
required to withhold on such payments.
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Reporting requirements

While the proposed reporting rules ease some requirements, they add others. As with withholding, the reporting 
requirements will be phased in gradually between 2014 and 2017. Only identifying information (name, address, TIN, 
and account number) and account balance or value would be reported in 2014 and 2015. Beginning in 2016, reporting 
may be required for income and in 2017, it could be expanded to include gross proceeds from the sale of securities. In 
addition, the proposed regulations provide that the FFI may report information in U.S. dollars or in the currency in which 
the account is maintained. The Treasury Department and the IRS are also considering whether participating FFIs should 
be required to use the IRS online TIN matching program. This would help FFIs to confirm that U.S. account holders have 
provided the correct name and TIN combination before they file the forms for reporting U.S. accounts with the IRS. If 
this requirement is adopted, it will go into effect no earlier than January 1, 2015.

In addition, until withholding applies, participating FFIs 
will be required to report the aggregate amount of certain 
payments made to non-participating FFIs.

The Treasury Department, the IRS, and certain 
foreign governments are considering an alternative 
approach whereby an FFI could satisfy FATCA reporting 
requirements if it submits information to its residence 
country government, and if that government agrees to 
pass that information on to the IRS.
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FATCA imposes substantial new responsibilities on FFIs and U.S. Withholding Agents at a time when they are busy 
absorbing other regulatory changes. These new requirements will likely cut across most layers of their institutions, 
affecting people, technology and processes, products, and customers. The rules are complex. They contain 
ambiguities and implementing them will carry a cost.

But FATCA is manageable. With the right approach, 
financial services institutions can distill FATCA into a 
discrete set of requirements that align logically across 
lines of business, functions, and geographical locations. 
Rather than applying costly analytics processes across the 
board, institutions should use tools and accelerators to 
focus effort where needed. By making strategic choices, 
leveraging existing investments, and by thoughtful 
and coordinated execution, they can achieve FATCA 
compliance efficiently.

Assessment: No fire drills, no surprises
Adopting a dynamic staging approach is the key in taming 
FATCA. The job ahead consists of three functionally 
distinct phases with common elements throughout. 
Compared to an approach that treats FATCA compliance 
as a single, all-encompassing project, dynamic staging lets 
institutions avoid the pitfall of taking certain steps before 
they have to. This approach also creates the visibility that 
can keep deadlines from creeping up on institutions.

The first phase is assessment. Not all accounts are created 
equal. An early analysis of these accounts is essential 
to make sure later efforts apply only where necessary. 
After scoping accounts through a FATCA lens, each 
institution can perform a gap analysis, which forms the 
basis for charting a compliance strategy. As a result, each 
institution will be able to sketch a roadmap that leads 
them to an end state specific to their needs rather than a 
generic implementation. This first step can also help them 
determine what this may cost.

The next phase in dynamic staging is solution 
development. Here, an institution applies what it learned 
from its assessment to design a target operating model to 
carry out the new requirements. Ideally, this model could 
extend the use of existing capabilities and ongoing KYC/
AML initiatives rather than build a major new system from 
scratch. Changes in the most recent notice of proposed 
rules allow more flexibility in that regard.

After defining an operating model, institutions can work 
on systems architecture development, but it would 
be a mistake to jump directly to technical solutions. 
At this stage, institutions must also focus on business 
requirements. What does each line of business have to 
contribute to the effort? What advantages can each gain 
if the new system works out as hoped? That mindset can 
transform FATCA implementation from government driven 
to something organizations do for themselves. With 
solution development complete, an institution is ready to 
dive into the nuts and bolts of implementation planning.

The last phase is implementation. This is where the 
work of the first two phases creates more rational 
targets and a clearer way to achieve them. At this stage, 
institutions implement the process and systems changes 
that they have designed. Moreover, they can begin to 
remediate existing customer accounts. From this point, 
institutions can process new accounts under a FATCA 
regime. And the road ahead is devoted to ongoing 
compliance. However, institutions must actively monitor 
implementation to decrease costs, reduce the impact on 
business operations, and lessen the risk to customers.

Throughout these three phases, the presence of tax 
professionals is a constant. Their job is to maintain the 
alignment between the new FATCA requirements and 
the integrity of business operations. Another constant 
across the three phases is the need for strong governance 
and program management. While it may seem easy 
to describe this multi-phase process in a handful of 
paragraphs, in reality, it’s a network of simultaneous 
projects across multiple lines of business—and central 
coordination will likely be indispensable.

6

Implications and strategies for action



Don’t boil the ocean
The easiest way to plan FATCA scoping may be the 
hardest way to carry it out: a non-targeted, global data 
collection that addresses every process in every legal 
entity and business unit. That approach probably won’t 
leave anything out, but with every data point on the 
table, the important elements may not rise to the top. 
And getting there could place a huge burden on the 
people involved.

Instead, a more intelligent assessment can reduce the 
business impact of this early work. More importantly, it 
can reduce the long-term business impact of the entire 
FATCA exercise. The first step is to combine “like” entities 
into sets for analysis. Because each set is based on 
common characteristics, the institution can assign each 
one a priority level based on likely FATCA impact. It can 
then move the entity sets that have a lower anticipated 
impact into a separate process stream that uses quick, 
inexpensive surveys for validation.

Institutions can then focus their resources on the 
entity sets that remain—ones with a higher anticipated 
FATCA impact—for a deep-dive analysis. For each entity 
set, institutions must choose which business process or 
processes to examine—for example, withholding, reporting, 
or vendor payments. This process of matching entities 
with functions is a second filter that prevents institutions 
from spreading their analytical resources too thin. 

Once an institution has identified its most business-critical 
planning needs—pairing business entity X with process 
Y and classifying the result as a need for action—it can 
conduct a gap analysis to identify the need and risk for 
each. While other institutions may be trying to mine the 
results of their overly broad, global scoping attempts, 
institutions that follow this discrete approach will likely be 
ready to move forward.

Time to make choices
With scoping and gap analysis in place, institutions can 
now focus on developing a compliance strategy—the last 
step in the initial roadmap. There is a balancing act at play 
here—on two separate but related axes.

The first balancing point is an institution’s customer 
strategy. Each organization has a profile that defines its 
current and future customer relationships, and FATCA 
compliance could affect those relationships. The question 
is: which side will give, and how much? An institution 
could design its compliance model to accommodate 
customers. While this approach would boost retention 
and new account business, implementation would likely 
be more difficult. Or, a firm could design the compliance 
model it most wants to implement, then change customer 
relationships to fit that model. Some existing relationships 
would easily fit into the new model, while others would 
require some retention effort. But an approach that puts 
the model first will almost certainly cost the institution 
some relationships. This may create a net benefit—but 
a bitter one—because of the cost to keep them. The 
key is to determine that the institution positions itself 
thoughtfully by weighing the pros and cons of any 
customer relationship changes.

The second balancing point is an institution’s withholding 
strategy. On one end of the scale is centralization—client 
documentation, withholding, and reporting all performed 
in one location to make strong governance easier, while 
increasing implementation risk. On the other end is 
a decentralized compliance process that keeps these 
functions closer to each of the geographies and business 
lines they serve for greater customer responsiveness. As 
each institution determines where to position its plan along 
this axis, it is relevant that the updated FATCA requirements 
appear to permit a greater reliance on local reporting. 
FFIs may be able to interact with their own home-location 
governments and rely on them as intermediaries with 
the IRS. This may add some ability to function on the 
decentralized end of the scale, but doesn’t necessarily solve 
the governance issues that go along with that choice.
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Solution development: Build on what works
With the assessment phase in place, solution development 
is where action steps begin to emerge. Earlier, institutions 
avoided boiling the ocean by grouping and prioritizing 
business entities during compliance work. Now, they’ll 
avoid reinventing the wheel in designing solutions.

In designing a target operating model, an institution 
translates distinct needs—such as customer, withholding, 
depositing, and reporting policies—into defined 
procedures with monitoring, controls, and accepted 
performance metrics. At this point, institutions can 
begin to answer basic questions: where will a function 
reside?, who will be responsible for it?, how will that team 
carry out the responsibility?, when will it be completed? 
Because the updated FATCA requirements permit 
institutions to use their existing KYC/AML infrastructures, 
those tools should be the first recourse answers to these 
questions. Build beyond them only where necessary.

New customer onboarding is where the FATCA and KYC/
AML regimes are likely to overlap. For existing customer 
accounts, the institution should base remediation plans 
on its assessment of the customer’s FATCA impact level 
and the compliance status of the legal entity involved. 
As with all elements of this phased implementation, 
the firm should work from the perspective of business 
requirements. Other approaches may create work in a 
technocratic vacuum.

Managing withholding and deposits will start with 
identifying affected payments and defining both a 
trigger for when to withhold and a process for doing 
so. The reporting function should consider account 
characteristics such as balance, dividends and interest, 
and the aggregate value of multiple holdings. At the same 
time, the function must also recognize account-holder 
characteristics such as dormancy, U.S. status, and the 
indicia that determine it.

These considerations come together in a systems 
architecture design that addresses each functional area 
and incorporates current KYC/AML solutions as much 
as possible. Taken together, these components make up 
the institutions’ implementation plan, and at this point 
it becomes possible to break down the work steps, 
resources, and costs that will go into making it a reality. 

Implementation: Theory into action
When an institution puts the designed solution to work, 
system needs will likely go from theoretical to practical 
in a hurry. Remediating existing accounts to comply with 
FATCA could be one of the more resource-intensive parts 
of the process given the many discrete steps that go into 
it. The specific remediation steps are:
•		Aggregating	data	from	various	systems	and	across	

business lines
•		Applying	consistent	search	filters	and	lexicon
•		Maintaining	data	integrity	and	reconciling	data	gaps
•		Managing	customer	relationships	and	account	hierarchies
•		Identifying	customers	who	will	require	communication
•		Controlling	costs	and	timelines

To support these needs, an institution should put in place 
dedicated data acquisition and analytics tools, a client 
classification engine, and an overall control database 
management system for the remediation processes.

Once the startup solutions are in place, FATCA joins the 
ranks of other ongoing compliance requirements. And, 
like them, FATCA is about more than just compliance—it’s 
a risk to manage. Institutions should fold FATCA into their 
existing risk frameworks—from the most basic functional 
levels up through monitoring, risk infrastructure, and 
governance of the ongoing responsibility.



Priorities and perspectives
Elements of the FATCA challenge will persist throughout 
the assessment, solution development, and implementation 
phases. Amid all the details, institutions shouldn’t lose 
sight of two important facts. First, for all its operational 
complexity, FATCA is a tax challenge that requires tax 
acumen. Second, it’s a significant change for a business, 
and like all such changes, it requires organization 
governance and oversight to work as planned.

The tax perspective will draw input from the FATCA rules 
themselves, from the requirements and validation that 
drive compliance, and from the knowledgeable support 
of subject-matter professionals inside and outside the 
institution. In each case, communication will be critical to 
the outcome: Institutions should keep in touch with the 
IRS, stay abreast of legislative and regulatory changes, 
and provide ongoing education and training to external 
stakeholders and employees. The result can be a timely 
stream of actionable tax requirements that keep an 
institution’s data, governance, processes, and systems 
up to date.

In its need to “govern centrally and execute locally,” 
FATCA is analogous to any number of other big changes 
organizations have lived through before. The need to 
establish a program management office, maintain broad 
lines of communication, train and empower stakeholders, 
and determine how much to centralize or decentralize 
controls should be familiar to institutional executives who 
are taking on this new responsibility.

While these new FATCA requirements are an improvement 
over previously released rules, they still require immediate 
action. This is an incredibly complex effort, but one an 
institution can carry out to their advantage through a 
thoughtful and diligent approach.
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