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Josemaría Cabanillas is an 
international tax partner at Deloitte 

Mexico. He has over 15 years of 
experience in corporate and tax 

matters, with extensive experience 
in tax services. He has provided 
consulting services on a broad 

range of domestic and international 
tax issues and controversies. Mr 
Cabanillas is a lawyer from the 

Universidad Panamericana, with 
specialised studies in tax law 

and financial strategy, as well as 
a member of the Mexican Bar 

Association. He was also the 
leader of the international core of 
excellence Mexico desk from 2015 
to 2018 at Deloitte Tax LLP in the 

US.

Mexico  ■

■ Q. Could you outline some of the key 
developments relating to corporate tax that 
you have seen in Mexico over the last 12-18 
months?

CABANILLAS: There have been a number of 
developments, both in Mexico and abroad, that 
have affected Mexican corporate tax. The main 
Mexican developments include a temporary 
stimulus tax package which has been granted for the 
northern border region, allowing taxpayers located 
in 43 municipalities near the border to apply a tax 
credit to reduce their income tax liability by a third 
and their value added tax (VAT) liability by half, 
provided they comply with certain requirements. 
Also, as of 1 January 2019, it is no longer possible 
for taxpayers to recover a favourable VAT balance 
by offsetting the balance against their federal 
income tax liability; instead, taxpayers with VAT 
overpayments may only offset the overpayment 
against their VAT liability, or request a refund. 
There has been a change of officials within the 
tax administration (SAT) following the 2018 
presidential elections that resulted in a new party 
coming into power. The direction and priorities 
of the new tax officials are still unclear. On an 
international level, the main developments that 
have affected Mexico include the US tax reform 
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that came into effect on 1 January 2018. The 
reform may not have a direct impact on Mexican 
corporate tax, but it will have an impact on the 
behaviour of multinational enterprises and may 
lead them to take certain actions relating to their 
subsidiaries in Mexico, which may then lead to 
a corporate tax impact. Mexico may also ratify 
the Organisation for Economic Co-operation and 
Development (OECD) multilateral instrument 
(MLI) by the end of 2019, which could affect 
Mexico’s tax treaties with other jurisdictions that 
have ratified the MLI. 

■ Q. To what extent are tax authorities in 
Mexico increasing their monitoring and 
enforcement activities?

CABANILLAS: The SAT has increased 
monitoring activities as a result of the 
requirement for taxpayers to keep electronic 
accounting records, and upload their trial 
balances on a monthly basis, based on a list of 
accounts provided by the authorities, and to 
issue electronic invoices. There has also been 
an increase in transfer pricing (TP) reporting 
following the introduction of the requirements 
to prepare local files and master files, as well as 
country-by-country (CbC) reports, in addition 

to other compliance obligations already in place. 
On the enforcement side, though there has been 
an increase in enforcement activities, there has 
been a greater impact from a change in the SAT’s 
strategy when it is presented with ambiguous 
facts or evidence.

■ Q. How are tax authorities 
approaching the issue of transfer pricing? 
In your experience, do companies tend to 
underestimate the risks and challenges in 
this area?

CABANILLAS: Mexico follows the OECD’s TP 
guidelines, which have been updated recently 
as part of the OECD base erosion and profit 
shifting (BEPS) project. As a result, there have 
been many updates to the criteria followed by 
the SAT around TP, as well as new compliance 
obligations that have been introduced into law. 
Taxpayers tend to carry out a risk evaluation 
of their transactions with related parties and, 
based on this evaluation, determine the extent 
of the attention and the investment in resources, 
both human and capital, to dedicate to TP. Most 
taxpayers in Mexico lack sufficient resources to 
address TP on their own and, therefore, have to 
rely on support from a tax adviser to carry out 

Mexico  ■
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their risk evaluations. Given this, TP compliance 
has become more of an administrative burden 
than an area for tax planning, although, from a 
compliance perspective, taxpayers understand 
that TP is something they must attend to. 

■ Q. How would you describe tax laws in 
Mexico as they relate to foreign entities? 
Are there any unique regulatory aspects, 
whether positive or negative, that need to 
be considered?

CABANILLAS: Mexican tax law emphasises 
formalities, with the rules drafted in a way that 
gives equal or greater importance to formal 
requirements than to the substance of the 
matter. Therefore, noncompliance with a formal 
requirement could result in a right or benefit 
granted to a taxpayer being denied upon review 
by the tax authorities. In this sense, the tax law 
aims to achieve revenue collection at source 
from foreign entities; that is, the tax authorities 
try to have tools available to properly challenge 
tax planning that limits revenue collection. 
For example, the definition of a royalty under 
domestic law and Mexico’s tax treaties includes 
the leasing of industrial, commercial and 
scientific equipment, which results in a minimum 
10 percent withholding tax in Mexico, which 
is different from some other OECD member 
countries.

■ Q. Have you seen an increase in tax 
disputes in Mexico? What lessons can 
companies learn from recent settlements, 
prosecutions, penalties and court rulings?

CABANILLAS: There has been an increase in 
the number of tax disputes in Mexico, but only 
for the largest taxpayers. The SAT has focused 
on taxpayers that pay more tax and are more 
likely to engage in tax planning to reduce their 
tax expense, as opposed to trying to include a 
mechanism in the law that would expand the 
tax base – there are still many persons that do 
informal business in Mexico and do not pay the 
corresponding taxes. Constraints on resources 
also affect the priorities of the SAT, for example 
with limited human resources, the tax authorities 
need to ensure they have used the resources for 
taxpayers from which they are more likely to 
obtain increased tax assessments and collection.

■ Q. What is your advice to a company 
that finds itself subject to a tax-related 
audit, investigation or enquiry?

CABANILLAS: Nowadays, no one expects a 
taxpayer to handle an audit by itself, therefore 
it is important to involve outside counsel from 
the beginning of the audit. It is preferable to 
have advisers that can provide expert advice on 
different fronts, such as processes, corporate tax, 
indirect tax, international tax, TP, customs and 
so on. Taxpayers should identify where there are 
issues and review these carefully. They should 
establish which items are errors on their end, 
which items lack supporting documentation, and 
where there could potentially be differences of 
interpretation, and act accordingly. Resources 
need not be wasted on issues that do not warrant 
the effort, but for significant issues where 
taxpayers believe their positions are correct, 
they should hold their ground and respectfully 
agree to disagree with the tax authorities. 
Taxpayers should strategise and understand 
their options with respect to legal means of 
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defence and the potential benefits of correcting 
their tax situation. They should also understand 
the stages through which audits progress, and 
their options to challenge the results of an 
audit. Professionalism is important at all times. 
When dealing with the tax authorities, a person 
represents both themselves and the company and 
thus should act in accordance with the standards 
and policies of the company.

■ Q. What steps can companies take 
to ensure they maintain robust tax 
compliance processes while maximising 
tax efficient structures?

CABANILLAS: Start by not thinking of these 
as two separate matters; they are two sides 
of the same coin, which means that every 
structure has a compliance element at the 
time of implementation and on an ongoing 
basis. Therefore, taxpayers should understand 
the potential benefits of the structure and 
the compliance requirements at the time 
of its implementation and thereafter. Once 
the compliance element of the structure is 
understood, taxpayers can allocate internal 
and external resources accordingly, such as 
personnel, tasks, time and so on.  ■

“ Mexican tax law emphasises formalities, with the 
rules drafted in a way that gives equal or greater 

importance to formal requirements than to the 
substance of the matter. ”
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