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Ketua Pengarah Hasil Dalam
Negeri (KPHDN) v Bandar
Nusajaya Development Sdn Bhd
(Court of Appeal) 2016
Issues:
1. Whether judicial review was
amenable to the taxpayer in view
of the domestic appeal process
provided under Section 99 of the
Income Tax Act 1967 (ITA).
2. Interpretation of the words “any
sums receivable or deemed to
have been received” and the
word “otherwise” in Section
22(2)(a) of the ITA and whether
they apply to the interest
claimed as deductible expense
for the calculation of the nonbusiness statutory income of the
taxpayer but subsequently
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waived by UEM Land, its holding
company.
Decision:
The Court of Appeal dismissed the
appeal by KPHDN and affirmed the
High Court’s decision.
Issue 1:
The taxpayer had shown special
circumstances in this case to
empower the High Court to exercise
its discretion to allow the judicial
review application. Charging a
subject based on its erroneous
interpretation of the ITA shows a
lack of jurisdiction on the part of the
KPHDN and was a special
circumstance justifying the High
Court’s exercise of its discretion to
allow the judicial review application.
Issue 2:
The ordinary dictionary meaning of
the word “receivable” means “able
to be received” and “capable of
receiving” (see Oxford English
Dictionary), and “capable of being
admitted or accepted”, “awaiting
receipt of payment (accounts
receivable)” and “subject to a call
for payment” (a note receivable) as
found in Black’s Law Dictionary.
The word “receivable” in the
ordinary sense is something to be
received and must be from a source
of the taxpayer’s income in the
ordinary sense. It must tally with
features of income, that is,
something that “comes in” and not
what is saved from, as illustrated in
the earlier common law decisions of
Tenant v Smith [1892] AC 150 and
Federal Commissioner of Taxation v
Cooke & Sherden 29 ALR 202.
A release of debt i.e. the waiver of
interest owed by the taxpayer to
UEM Land was not any receivable or
a receivable that is deemed to have
been received to constitute the
“income” of the taxpayer.
In order for Section 22(2)(a) of the
ITA to apply, it must be a sum
receivable or deemed to have been
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received. The interest payable to
UEM Land was not and could not be
regarded as an income of the
taxpayer because it was neither
receivable nor a receivable that is
deemed to have been received from
a source of the taxpayer’s income.
The sum was a release of debt
which was a liability and cannot be
receivable.
The word “otherwise” in Section
22(2)(a) of the ITA must be
confined to things of the same kind
as specified in the preceding words,
i.e. “insurance”, “indemnity”,
“recoupment”, “recovery” and
“reimbursement” which have a
common character connoting a
receipt, a coming in. On the other
hand, a release of debt is a
discharge of an obligation.
There is no room for adopting the
purposive approach to interpret the
words “any receivable or deemed to
have been received” and
“otherwise” in Section 22(2)(a) of
the ITA for to do so would render
Section 30(4) of the ITA superfluous
and redundant and this could not
have been the intention of the
Parliament as the Parliament does
not pass law in vain.
Release of debt is specifically
governed by Section 30(4) of the
ITA. This is the only provision in the
ITA that brings the release of debt
to income tax. In other words, the
Parliament had only intended debt
that had been deducted against a
business source income to be
brought to income tax. The release
of debt in this case did not fall
within Section 30(4) of the ITA as
this amount was deducted against a
non-business source income.

KPHDN v Bintulu Lumber Development Sdn Bhd (High
Court) 2014
Issue:
Whether the cultivation of palm oil falls within the ambit of the
words “cultivation of fruits” stipulated in Paragraph 9(cc) of
Schedule 7A, ITA.

Decision:
Appeal by KPHDN was allowed by the High Court.
It was clear from the Budget Speech year 1996 that the
intention of the Parliament in enacting Paragraph 9(cc) of
Schedule 7A of the ITA is to encourage food production
activities as a measure to combat inflation caused by rising
prices of food components. The objective of the Parliament
was to alleviate the hardship faced by Malaysians due to
inflation and through reinvestment allowance, it would give
incentive to stimulate food production activities such as “the
cultivation of rice, corn, fruits and vegetables, rearing of
livestock and aquaculture.”
The intention of the Parliament in giving reinvestment
allowance was to encourage cultivation of fruits in its plain
and ordinary language as understood in common parlance in
Malaysia, namely, fruits which one can pluck from the tree
and be eaten raw.
Although the fruit in the oil palm tree is edible, no reasonable
person would pluck the fruit from the oil palm tree and eat it
by itself. One does not find the palm oil fruits being sold in
the market or shops in Malaysia as a fruit to be eaten raw or
as culinary fruit.
If the Parliament had intended to include palm oil fruits under
"fruits" in Paragraph 9(cc) of Schedule 7A, it would have
expressly provided for it. In the absence of such expressed
provision, palm oil fruit is a fruit per se, it is not the fruit in
the plain and ordinary meaning as understood in the common
parlance of Malaysia, therefore, not within the ambit of
Paragraph 9(cc) of Schedule 7A, ITA.
Piramid Intan Sdn Bhd v KPHDN (High Court) 2014
Issues:
1. Whether payments by a timber contractor (taxpayer) to a
timber licence holder were capital expenditure.
2. Whether penalty under Section 113(2) of the ITA should be
imposed.
Decision:
Issue 1:
The High Court upheld the decision of the Special
Commissioners of Income Tax (SCIT) that the upfront
payments made by the taxpayer to obtain the right to extract,
remove and sell timber logs from the timber license holder’s
concession area for a period of 20 years were capital
expenditure as the taxpayer was able to bring into existence
an advantage for the enduring benefit of the taxpayer’s trade.
Hence, the High Court was of the view that the upfront
payments were not wholly and exclusively incurred in the
production of gross income.

Issue 2:
The High Court also agreed with the SCIT’s decision that the
taxpayer did not understate or omit their income as all
documents and payments made had been disclosed in the
taxpayer’s annual return and audited financial statements and
there was no deliberate submission of incorrect tax return and
information. The disallowance of deduction made by the
taxpayer was merely a technical adjustment due to a differing
interpretation of the tax legislation. Hence, the penalty under
Section 113(2) of the ITA should not be imposed.
Guidelines on Advance Rulings (Updated)
The Inland Revenue Board (IRB) has issued a media release
relating to an application of an advance ruling.
In the media release, the IRB clarified that an arrangement
which involves the interpretation of Double Taxation Avoidance
Agreement such as the determination of permanent
establishment does not fall within the scope of advance ruling
as provided under the subrule 2(1) of the Income Tax
(Advance Ruling) Rules 2008 [P.U. (A) 41/2008].
In line with the above, the IRB has amended Paragraph 6.1 of
the Guidelines on Advance Ruling issued on 1 October 2015.
Paragraph 7(h) of the Guidelines [circumstances where an
advance ruling is not issued] has also been amended to
include the term “transfer pricing”. The updated Guidelines on
Advance Rulings issued on 10 June 2016 has also been
uploaded on its website.
We invite you to explore other tax related information at:
http://www2.deloitte.com/my/en/services/tax.html

Contact Us
Services / Names

Designation

Email

Telephone

Business Tax
Compliance &
Advisory
Yee Wing Peng
Julie Tan

Managing Director
Executive Director

wpyee@deloitte.com
jultan@deloitte.com

(603) 7610 8800
(603) 7610 8847

Executive Director

hihalim@deloitte.com

(603) 7610 8832

Executive Director
Director

jultan@deloitte.com
gkua@deloitte.com

(603) 7610 8847
(606) 281 1077

Executive Director

pechee@deloitte.com

(603) 7610 8862

Business Model
Optimisation
Hisham Halim
Business Process
Solutions
Julie Tan
Gabriel Kua
Financial Services
Chee Pei Pei

Services / Names

Designation

Email

Telephone

International Tax
Tan Hooi Beng

Executive Director

hooitan@deloitte.com

(603) 7610 8843

Executive Director

htoh@deloitte.com

(603) 7610 8808

Executive Director

kgsim@deloitte.com

(603) 7610 8849

Executive Director

hihalim@deloitte.com

(603) 7610 8832

Executive Director

ljtham@deloitte.com

(603) 7610 8875

Executive Director

kuchow@deloitte.com

(603) 7610 8836

Executive Director

angweina@deloitte.com (603) 7610 8841

Tan Eng Yew
Executive Director
Senthuran Elalingam Executive Director
Robert Tsang
Executive Director

etan@deloitte.com
(603) 7610 8870
selalingam@deloitte.com (603) 7610 8879
robtsang@deloitte.com (+65) 6530 5523

Oil & Gas
Toh Hong Peir
Mergers &
Acquisitions
Sim Kwang Gek
R&D and
Government
Incentives
Hisham Halim
Real Estate
Tham Lih Jiun
Tax Audit &
Investigation
Chow Kuo Seng
Global Employer
Services
Ang Weina
Indirect Tax

Transfer Pricing
Theresa Goh
Ian Clarke
Hisham Halim

Branches / Names

Executive Director
Executive Director
Executive Director

Designation

tgoh@deloitte.com
iaclarke@deloitte.com
hihalim@deloitte.com

Email

(603) 7610 8837
(603) 7610 8824
(603) 7610 8832

Telephone

Penang
Ng Lan Kheng
Everlyn Lee

Executive Director
Director

lkng@deloitte.com
evelee@deloitte.com

(604) 218 9888
(604) 218 9913

Executive Director
Director

lkng@deloitte.com
welam@deloitte.com

(604) 218 9888
(605) 253 4828

Executive Director
Director

pechee@deloitte.com
gkua@deloitte.com

(603) 7610 8862
(606) 281 1077

Executive Director
Director

pechee@deloitte.com
spthean@deloitte.com

(603) 7610 8862
(607) 222 5988

Executive Director
Senior Manager

ljtham@deloitte.com
spchai@deloitte.com

(603) 7610 8875
(608) 246 3311

Executive Director
Manager

ljtham@deloitte.com
yicheong@deloitte.com

(603) 7610 8875
(608) 823 9601

Ipoh
Ng Lan Kheng
Lam Weng Keat
Melaka
Chee Pei Pei
Gabriel Kua
Johor Bahru
Chee Pei Pei
Thean Szu Ping
Kuching
Tham Lih Jiun
Chai Suk Phin
Kota Kinabalu
Tham Lih Jiun
Cheong Yit Hui

Yee Wing Peng

Julie Tan

Hisham Halim

Chee Pei Pei

Tan Hooi Beng

Toh Hong Peir

Sim Kwang Gek

Tham Lih Jiun

Chow Kuo Seng

Ang Weina

Tan Eng Yew

Senthuran
Elalingam

Robert Tsang

Theresa Goh

Ian Clarke

Ng Lan Kheng

Everlyn Lee

Lam Weng Keat

Gabriel Kua

Thean Szu Ping

Chai Suk Phin

Cheong Yit Hui

Deloitte
Level 16, Menara LGB
1, Jalan Wan Kadir
Taman Tun Dr. Ismail
60000 Kuala Lumpur, Malaysia
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited
by guarantee (“DTTL”), its network of member firms, and their related entities. DTTL and each of
its member firms are legally separate and independent entities. DTTL (also referred to as “Deloitte
Global”) does not provide services to clients. Please see www.deloitte.com/my/about for a more
detailed description of DTTL and its member firms.
Deloitte provides audit, consulting, financial advisory, risk management, tax and related services
to public and private clients spanning multiple industries. With a globally connected network of
member firms in more than 150 countries, Deloitte brings world-class capabilities and high-quality
service to clients, delivering the insights they need to address their most complex business
challenges. Deloitte’s more than 225,000 professionals are committed to making an impact that
matters. Deloitte serves 4 out of 5 Fortune Global 500 ® companies.
This communication contains general information only, and none of Deloitte Touche Tohmatsu
Limited, its member firms, or their related entities (collectively, the “Deloitte network”) is, by

means of this communication, rendering professional advice or services. No entity in the Deloitte
network shall be responsible for any loss whatsoever sustained by any person who relies on this
communication.
About Deloitte in Malaysia
In Malaysia, services are provided by Deloitte Tax Services Sdn Bhd and its affiliates.
© 2016 Deloitte Tax Services Sdn Bhd
To no longer receive emails about this topic please send a return email to the sender with the word
“Unsubscribe” in the subject line.

