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Takeaways:

1. Guidelines for Application of Stamp Duty Relief under Section 15 and Section 15A of the
Stamp Act 1949

2. Exemption of Rental Income from Residential Property

3. Tax Case: NMS Sdn Bhd v KPHDN (Special Commissioners of Income Tax)

Upcoming events:

1. Changing Transfer Pricing landscape in Malaysia

2. SST - Get up to speed (Johor Bahru)

Important deadlines:

Task
31 March

1. 2020 tax estimates for companies with April year-end '

2. 6™ month revision of tax estimates for companies with September year-end

3. 9% month revision of tax estimates for companies with June year-end

4. Statutory filing of 2018 tax returns for companies with August year-end

5. Due date for 2019 CbCR notification for companies with March year-end



https://www2.deloitte.com/my/en.html
http://www.hasil.gov.my/
https://www2.deloitte.com/my/en/pages/tax/articles/tax-espresso.html
https://www2.deloitte.com/my/en/pages/tax/articles/tax-espresso.html

Tax Espresso — March 2019

Guidelines for Application of Stamp Duty Relief under Section 15 and Section
15A of the Stamp Act 1949

The Inland Revenue Board of Malaysia (IRBM) has issued two technical guidelines (in Bahasa
Malaysia only) on 26 February 2019 to provide guidance in the application of stamp duty relief
under Section 15 and Section 15A of the Stamp Act 1949:

(i) Garis Panduan Permohonan Pelepasan Duti Setem Di Bawah Seksyen 15, Akta Setem 1949;
and

(ii) Garis Panduan Permohonan Pelepasan Duti Setem Di Bawah Seksyen 15A, Akta Setem
1949.

Back to top

Exemption of Rental Income from Residential Property

The Income Tax (Exemption) (No. 2) Order 2019 [the Order] was gazetted on 27
February 2019 and is effective for the year of assessment (YA) 2018. It exempts a
landlord who rents out his residential property (for any period from 1 January 2018 to 31
December 2018) from the payment of income tax in respect of 50% of his statutory
income derived from the rental of residential property for YA 2018. The landlord must be
a citizen who resides in Malaysia and he must also be the registered proprietor of his
residential property. The monthly rental amount received should not exceed RM2,000 per
month for each residential property.

It should be noted that the exemption period is for one year only, i.e. YA 2018, instead of
the proposed three YAs in Budget 2018 [Appendix 2 of the 2018 Budget Speech and
Appendices refers]. The tenancy agreement between the landlord and the tenant has to
be executed and stamped for coming into effect on or after 1 January 2018. Please refer
to the abovementioned Order for the full details.

Back to top

Tax Case: NMS Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (KPHDN) (Special
Commissioners of Income Tax)

Issues:

1. Whether the Director General of Inland Revenue (DGIR) had correctly raised a Notice of
Assessment (i.e. Form J) dated 8 March 2012 for YA 2007;

2. Whether the taxpayer qualified for the income tax exemption in YA 2007 as provided by the
Income Tax (Exemption)(No. 9) Order 2002 [Exemption Order];

3. Whether the DGIR had correctly included a sum of RM21,865.40 as tax previously refunded
in the Form J raised for YA 2007 against the taxpayer; and


http://lampiran2.hasil.gov.my/pdf/pdfam/GP_mohon_pelepasan_Duti_Setem_Seksyen_15.pdf
http://lampiran2.hasil.gov.my/pdf/pdfam/GP_mohon_pelepasan_Duti_Setem_Seksyen_15A.pdf
http://lampiran2.hasil.gov.my/pdf/pdfam/GP_mohon_pelepasan_Duti_Setem_Seksyen_15A.pdf
http://www.federalgazette.agc.gov.my/outputp/pua_20190227_P.U.%20(A)%2055.pdf
http://www.treasury.gov.my/pdf/budget/speech/bs18.pdf
http://www.treasury.gov.my/pdf/budget/speech/bs18.pdf
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4. Whether the DGIR had correctly imposed a penalty on the taxpayer under Section 113(2) of
the Income Tax Act 1967 (ITA).

Decision:

The Special Commissioners of Income Tax (SCIT) allowed the appeal by the taxpayer on all
issues with the following grounds of judgement:

Issue 1

Based on Subsections 90(1) and 90(2) of the ITA, the DGIR was deemed to have made an
assessment on 20 April 2008 because that was the date the taxpayer had furnished its Income
Tax Return Form (i.e. Form C). Hence, the DGIR had not acted correctly in law by raising a
Notice of Assessment (Form J) dated 8 March 2012 for YA 2007 against the taxpayer. The DGIR
should have instead raised a Notice of Additional Assessment (i.e. Form JA) as provided for
under Subsection 91(1) of the ITA. The Form J dated 8 March 2012 was therefore in
contravention of Sections 90(1), 90(2) and 91(1) of the ITA. The Form ] raised was wrong in law
and should be discharged in full.

Issue 2

(a) The taxpayer fulfilled all the criteria required under the Exemption Order, to be entitled to an
income tax exemption which was equal to 50% of the “value of increased exports” of
qualifying services as stipulated in Paragraph 4(1) of the Exemption Order. In the SCIT's
view, the DGIR had misinterpreted the meaning of “value of increased export” in Paragraph
2 of the Exemption Order when disallowing the taxpayer’s claim as the DGIR’s stand was
that ‘value must consist of figures and zero does not represent any value’. The SCIT instead
agreed with the taxpayer that the word ‘value’ was not defined in the Exemption Order and
hence should be given its ordinary and usual meaning. In that context, ‘value’ meant
‘monetary worth’, a precise amount represented by a figure. Furthermore, ‘value’ could be
negative (*-"), zero (*0") or positive (*+').

(b) The Exemption Order stated that the value of increased exports was “the difference of the
value of the qualifying services exported in the basis period and that of the immediately
preceding basis period.”

The fact that the taxpayer was negotiating with a foreign client to export services in 2006,
i.e. in the immediately preceding basis period, which supported the taxpayer’s contention
that the taxpayer qualified for the income tax exemption.

A fact established in front of the SCIT was that the taxpayer already had the know-how and
had commenced the process to export services in 2006, i.e. there was an on-going export
oriented activity in the basis period for 2006 but the value of the services at the end of the
basis period was ‘0’. The taxpayer had therefore, shown the value of the qualifying services
in 2006 as ‘0’ which indicated that there was a difference in the value of the export in the
basis period and the immediately preceding basis period.

Hence, the SCIT unanimously allowed the appeal on Issue 2.
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Issue 3

The DGIR’s witness admitted that there was a mistake in the taxpayer’s tax computation for the
year of assessment (YA) 2007 where the Inland Revenue Board of Malaysia’s (IRBM) Self-
Assessment System (SAS) for company taxpayers had incorrectly created the repayment of
RM21,865.40 in the IRBM ledger, and that the taxpayer was not informed of a repayment due to
the taxpayer. The sum of RM21,865.40 as being "Repayment” in the Notice of Assessment for YA
2007 dated 8 March 2012 was a mistake made by the DGIR.

Issue 4

(a) The taxpayer did not submit an incorrect return for YA 2007 by giving any incorrect
information but it was merely a different interpretation of the meaning of “value of increased
export” in the Exemption Order. The taxpayer had disclosed that the value of export was “0”
in their interpretation of “value” for the preceding year in the Exemption Form, which the
DGIR disagreed with, as the DGIR’s interpretation was that “value” must consist of figures
and zero did not represent any value.

(b) The taxpayer had fully disclosed the claiming of export incentive in its Form C and
Exemption Form submitted to the DGIR with the view that those expenses were deductible.
If the DGIR later did not allow those expenses to be deductible due to interpretation of the
meaning of “value of increased export”, then the taxpayer should not be penalised under
Subsection 113(2) of the ITA.

(c) It was also acceptable in practice that no penalty should be imposed if it was a technical
adjustment, reference being made to the Minutes of Dialogue Session held on 2 October
2003 and Minutes of Tax Audit and Investigation Dialogue held on 10 May 2005, of the
DGIR’s assurance given to taxpayers that no penalty should be imposed for technical
adjustment.

(d) The DGIR was not correct in law to impose a penalty under Subsection 113(2) of the ITA, as
there was ample evidence to conclude that the taxpayer did not make any incorrect return
or give any incorrect information in its submission of Form C for YA 2007. It was just a
technical error in the taxpayer’s interpretation of the meaning of “value of increased export”
in the Exemption Order.

(e) Therefore the penalty amounting RM24,996.42 under Subsection 113(2) of the ITA on YA
2007’s income tax return should not be imposed.

Back to top

We invite you to explore other tax-related information at:
http:/ /www2.deloitte.com/my/en/services/tax.html


http://www2.deloitte.com/my/en/services/tax.html
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Tax Team - Contact us

Service lines / Names Designation

Telephone

Business Tax
Compliance & Advisory

Sim Kwang Gek Managing Director kgsim@deloitte.com +603 7610 8849

Deputy Managing
Director

Tan Hooi Beng hooitan@deloitte.com +603 7610 8843

Stefanie Low Executive Director gelow@deloitte.com +603 7610 8891

Thin Siew Chi Executive Director sthin@deloitte.com +603 7610 8878
Choy Mei Won Director mwchoy@deloitte.com +603 7610 8842
Suzanna Kavita Director sukavita@deloitte.com +603 7610 8437

Business Process

Solutions

Julie Tan Executive Director jultan@deloitte.com +603 7610 8847
Loke Chee Kien Director cheloke@deloitte.com +603 7610 8247
Shareena Martin Director sbmartin@deloitte.com +603 7610 8925

Capital Allowances Study

Chia Swee How Executive Director swchia@deloitte.com +603 7610 7371

Sumaisarah Abdul Sukor Associate Director  sabdulsukor@deloitte.com +603 7610 8331

Global Employer Services

Ang Weina
Chee Ying Cheng

Michelle Lai

Executive Director

Director

Director

angweina@deloitte.com

yichee@deloitte.com

michlai@deloitte.com

+603 7610 8841

+603 7610 8827

+603 7610 8846
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Government Grants &
Incentives

Tham Lih Jiun
Thin Siew Chi

Peggy Wong

Executive Director

Executive Director

Director

litham@deloitte.com

sthin@deloitte.com

pwong@deloitte.com

+603 7610 8875

+603 7610 8878

+603 7610 8529

Indirect Tax

Tan Eng Yew

Senthuran Elalingam
Chandran TS Ramasamy
Larry James Sta Maria

Wong Poh Geng

Executive Director

Executive Director

Director

Director

Director

etan@deloitte.com

selalingam@deloitte.com

ctsramasamy@deloitte.com

Istamaria@deloitte.com

powong@deloitte.com

+603 7610 8870

+603 7610 8879

+603 7610 8873

+603 7610 8636

+603 7610 8834

International Tax &
Value Chain Alignment

Tan Hooi Beng

Deputy Managing
Director

hooitan@deloitte.com

+603 7610 8843

Mergers & Acquisitions

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849

Private Wealth Services

Chee Pei Pei

Gooi Yong Wei

Executive Director

Executive Director

pechee@deloitte.com

ygooi@deloitte.com

+603 7610 8862

+603 7610 8981

Tax Audit & Investigation

Chow Kuo Seng

Stefanie Low

Executive Director

Executive Director

kuchow@deloitte.com

gelow@deloitte.com

+603 7610 8836

+603 7610 8891

Transfer Pricing
Theresa Goh

Subhabrata Dasgupta

Executive Director

Executive Director

tgoh@deloitte.com

sudasqupta@deloitte.com

+603 7610 8837

+603 7610 8376
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Philip Yeoh Executive Director phyeoh@deloitte.com +603 7610 7375
Gagan Deep Nagpal Director ghagpal@deloitte.com +603 7610 8876
Justine Fan Director jufan@deloitte.com +603 7610 8182
Vrushang Sheth Director vsheth@deloitte.com +603 7610 8534
Anil Kumar Gupta Director anilkgupta@deloitte.com +603 7610 8224
Sectors / Names Designation Email Telephone

Automotive

Stefanie Low

Executive Director

gelow@deloitte.com

+603 7610 8891

Consumer Products

Sim Kwang Gek

Managing Director

kgsim@deloitte.com

+603 7610 8849

Financial Services
Chee Pei Pei

Gooi Yong Wei
Mark Chan

Mohd Fariz Mohd Faruk

Executive Director

Executive Director

Director

Director

pechee@deloitte.com

ygooi@deloitte.com

marchan@deloitte.com

mmohdfaruk@deloitte.com

+603 7610 8862

+603 7610 8981

+603 7610 8966

+603 7610 8153

Oil & Gas
Toh Hong Peir

Kelvin Kok

Executive Director

Director

htoh@deloitte.com

kekok@deloitte.com

+603 7610 8808

+603 7610 8157

Real Estate

Chia Swee How

Tham Lih Jiun

Executive Director

Executive Director

swchia@deloitte.com

litham@deloitte.com

+603 7610 7371

+603 7610 8875

Telecommunications

Thin Siew Chi

Executive Director

sthin@deloitte.com

+603 7610 8878
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Other Specialist Groups

/ Names

Designation
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Telephone

Chinese Services Group

Tham Lih Jiun

Executive Director

litham@deloitte.com

+603 7610 8875

Japanese Services Group

Julie Tan

Executive Director

jultan@deloitte.com

+603 7610 8847

Korean Services Group

Chee Pei Pei

Lily Park Sung Eun

Executive Director

Associate Director

pechee@deloitte.com

lipark@deloitte.com

+603 7610 8862

+603 7610 8595

Branches / Names

Penang

Ng Lan Kheng

Au Yeong Pui Nee
Everlyn Lee
Monica Liew

Tan Wei Chuan

Designation

Executive Director
Director
Director
Director

Director

Email

Ikng@deloitte.com

pnauyeong@deloitte.com

evelee@deloitte.com

monicaliew@deloitte.com

wctan@deloitte.com

Telephone

+604 218 9268
+604 218 9888
+604 218 9913
+604 218 9888

+604 218 9888

Ipoh
Ng Lan Kheng

Lam Weng Keat

Executive Director

Director

Ikng@deloitte.com

welam@deloitte.com

+604 218 9268

+605 253 4828

Melaka

Julie Tan

Gabriel Kua

Executive Director

Director

jultan@deloitte.com

gkua@deloitte.com

+603 7610 8847

+606 281 1077

Johor Bahru
Chee Pei Pei

Thean Szu Ping

Executive Director

Director

pechee@deloitte.com

spthean@deloitte.com

+603 7610 8862

+607 222 5988
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Kuching
Tham Lih Jiun
Philip Lim Su Sing

Chai Suk Phin

Executive Director

Director

Associate Director

litham@deloitte.com

suslim@deloitte.com

spchai@deloitte.com

+603 7610 8875

+608 246 3311

+608 246 3311

Kota Kinabalu

Chia Swee How

Cheong Yit Hui

Executive Director

Manager

swchia@deloitte.com

yicheong@deloitte.com

+603 7610 7371

+608 823 9601
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Sim Kwang Gek

Chia Swee How

Chee Pei Pei

Philip Yeoh

Ang Weina

Toh Hong Peir

Stefanie Low

Tham Lih Jiun

Chow Kuo Seng
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Ng Lan Kheng

Thin Siew Chi

Choy Mei Won

Senthuran
Elalingam
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Subhabrata
Dasgupta

Suzanna Kavita
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Gabriel Kua Thean Szu Ping
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Philip Lim Sumaisarah Lily Park
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Chai Suk Phin Cheong Yit Hui
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