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Greetings from Deloitte Malaysia’s
Indirect Tax Team
Greetings dear readers and welcome to the March edition of the GST
Chat.
We have a lot to cover in this edition, with plenty of updates and major
developments. We kick off this month’s edition with our coverage of
the National GST Conference, in which the Royal Malaysian Customs
Department (“RMCD”) shared some of its key strategies for the year,
including the launch of a new assisted compliance scheme, “MyGCAP”.
We had also previously reported the change to the GST reporting requirements with respect to
‘other supplies’. There were changes to these requirements and the introduction of a
concessional period for report. Please click here for our special GST alert on the reporting of
other supplies.
We are also pleased to report that our Tribunal Litigation / Court Litigation Support team
achieved some outstanding results in the past month. Our team, led by Chandran Ramasamy,
was able to secure positive decisions in the Customs Appeal Tribunal in relation to two fraud
cases (saving millions in backduties/sales tax for the affected clients). Our team also assisted in
reaching settlements in three separate High Court cases relating to the special refund of sales
tax, which resulted in about RM10 million in total refunds being paid (between 90-100% of the
total claim in each case).
Here is some recent news that may interest you:


The RMCD Director General Dato’ Sri Subromaniam Tholasy said that some 5,000
companies have submitted false GST refund claims. The RMCD has prosecuted some of
these companies in court whilst others are still being investigated. He indicated that
additional measures would be implemented to curb false claims and expedite the refund
claims process.

I hope you will find this month’s GST chat informative and please do not hesitate to contact us if
you have any queries, comments or require our assistance.

Kind regards,
Tan Eng Yew
Indirect Tax Country Leader
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1. Updates from the National GST Conference 2018
The National GST conference, which hosted more than 1,000 attendees, was held on 27 and 28
February 2018. The key speakers for this event included the Second Finance Minister Datuk Seri
Johari Abdul Ghani, the RMCD Director General Dato’ Sri Subromaniam Tholasy and other
distinguished speakers such as our own Indirect Tax Leader, Tan Eng Yew, who spoke on the
issue of digital services.
With a significant amount of dialogue and content covered within the 2-day conference, we have
summarised some of the key messages from the event:

Malaysia GST Compliance Assurance Program (MyGCAP):
Please click here for our special GST alert on MyGCAP.
 In his presentation the Director General stressed the importance of the role of MyGCAP to
transition the RMCD from an enforced compliance approach to an informed compliance
approach.
 Below are some salient points from the RMCD’s presentation on MyGCAP.
Overview


MyGCAP is a programme requiring eligible taxpayer participants to undertake a review
of their GST processes and controls, by appointing an independent accredited third
party reviewer where the results will be submitted, reviewed and approved by the
RMCD.



The main aim of MyGCAP is to allow tax registrants to better manage their GST risk
while prompting tax registrants to adopt a holistic risk based review on their internal
controls.



MyGCAP is also expected to enhance the tax registrants’ GST compliance capability.



The implementation of MyGCAP is expected to follow the timeline below:
Status

Estimated timeline

Launched

January 2018

Development of Exam Modules for
Reviewers

February 2018 – March 2018

Examination & Certification Process for
Reviewers

April 2018 – May 2018

Enlisting of Reviewers & Roadshows

May 2018 – June 2018

Official roll out

June 2018
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Appointment of Reviewers & Conducting
of Review

July 2018 – December 2018

Review Reports by RMCD Panel and
granting of Approvals

January 2019 – March 2019

Eligibility of participants


For the initial phase, MyGCAP will be rolled out only to Public Listed Companies,
Government Linked Companies and companies with an annual turnover of RM100
million and above.



Further details on the eligibility criteria and the application process will be released in
due course.

Benefit


Tax registrants that have undergone the programme and obtained the MyGCAP status
can expect the following key benefits:a) Auto renewal of special schemes
b) Expedited GST refunds
c) Reduction of GST compliance activities
d) Dedicated team to resolve GST issues

Accreditation of MyGCAP Reviewers


At this juncture, the RMCD does not appear to allow companies to undertake an
internal “self-review” by their own employees. The RMCD requires appointment of
independent third parties who have satisfied the MyGCAP reviewer assessment.

Collaboration between IRBM and RMCD
 There is expected to be a step-up in collaboration with the sharing of information between
the Inland Revenue Board of Malaysia (IRBM), RMCD, Suruhanjaya Syarikat Malaysia
(“SSM”) and other government bodies.
 With the shared data pool among the authorities, the collaboration seeks to widen the net
to capture all information of companies in Malaysia and to conduct joint desk audits as an
alternative to a complete audit and investigation.
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GST audits
 Based on the statistics provided by the RMCD, cases of non-compliance are mainly
amongst the SMEs which comprise 94% of the total GST registrants.
 Overall, 90% of GST registrants have submitted their GST returns on time. However,
more than 60% of the GST return submissions that are due and payable are not paid
within the required timeframe.
 In the year of 2017, a total of 7,020 full audit cases were conducted by the RMCD and a
total of 76,581 cases were for verification audit.
 The RMCD had declared that 62,000 notices were sent out to alert businesses to volunteer
and amend submitted GST returns in the year 2017. These notices were sent in good faith
to request businesses to amend any GST return prior to any commencement of audit by
the RMCD. Businesses were given the leeway to amend their GST returns within 3 months
of the notice being issued.

GST refunds
 While acknowledging delays in refunds in certain cases, historical data collected shows
that an estimated 70% to 80% of GST refund cases are paid within 30 days whilst the
remaining 20% to 30% are refunded after 30 days.
 The RMCD has relied on a tax performance ratio by industry profiling to determine which
GST refund cases to prioritise.

Issuance of Public Rulings
 The RMCD has to date released a total of five public rulings and highlighted that they were
in the process of issuing another 27 public rulings, including the much awaited public
ruling on reimbursements and disbursements, and the interpretation of “directly benefit”
for supply of services under a contract with an overseas customer.

Developments in the GST Tribunal
 The RMCD shared that there is an increase in the number of cases that were brought to
the GST Tribunal. The GST Tribunal heard 124 cases on GST matters, an increase from 91
and 69 cases brought in 2016 and 2015 respectively.

Application of GST on digital businesses
 The RMCD and the Ministry of Finance indicated that Malaysia would soon follow other
countries globally as well as the region and introduce rules to enable GST to be collected
on digital services acquired from suppliers outside of Malaysia. A draft of the rules has
been prepared and is awaiting introduction before Parliament.
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Other mentions
 The RMCD aims to strike a balance between the revenue collection of GST and the
effective administration of GST.
 The RMCD indicated that they will adopt an approach of “widening the tax base” through
increasing the scope of the GST as opposed to increasing the tax rate in order to meet
increased revenue targets. This includes reviewing the existing list of zero-rated,
exempted and relief supplies.

Brought to you by:

Larry James Sta
Maria
Director
KL Office

Wendy Chin
Senior Manager
KL Office

Back to top
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2. Justice at the Customs Appeal Tribunal For Victims of
Fraud
Background
We represented appellant-importers in 2 recent landmark cases of the Customs Appeal
Tribunal (“Tribunal”).
The appeals to the Tribunal were against the decisions of the Director General of Customs
that affirmed bills of demand (BODs) issued by a State Customs Director to the appellants
for short-paid customs duties/sales tax. The short-paid duties/tax arose due to fraud
suspected to have been committed by persons other than the appellants, i.e., inter alia the
customs/forwarding agents of the appellants, during the customs clearance process of the
goods imported by the appellants.
The appellants had basically paid the correct amount of duties/tax to their forwarding agents
for onward payment to Customs. The fraud involved inter alia forged Customs Official
Receipts (CORs) being furnished to the appellants, showing the correct amount of
duties/taxes purportedly paid in full to Customs. However, the duties/tax were actually not
paid in full (Customs ‘Sistem Maklumat Kastam’ or SMK system showed a lesser amount
actually paid).
The 2 cases involved different appellants but we have successfully applied for a joint hearing
of the appeals, due to the common issues of law involved.
Issues
The novel issues of law in the 2 cases involved whether importers of record such as the
appellants would be liable to pay duties/tax defrauded by customs/forwarding agents in the
customs clearance process, including import declarations.
Consistent with our key arguments, the Tribunal decided that the cases raised not only the
issue on (1) the meaning of importer (person liable to pay the duties/tax) but also (2)
whether Customs should issue the BODs to the appellants in the circumstance where the
appellants had already paid the duties/tax (to the forwarding agents) and were the victims
of the fraud.
(Note: There were relatively small amounts of import GST involved but the Tribunal made
a ruling on a preliminary issue at the outset of the joint trial, that it did not have jurisdiction
to consider the part of the appeals on import GST.)
Decision
We have applied for written reasons of the Tribunal decisions which are to be given in due
course. Based on the Tribunal's oral decisions delivered on 7 March 2018, the Tribunal
essentially held, consistent with our key arguments, as follows:
(1)

The defaulting customs/forwarding agents were carrying out roles in the customs
clearance/import declaration process which brought them within the meaning of
8
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“importer” (person liable to pay the duties/tax), i.e., as persons in possession of the
goods at and from the time of importation until the goods are removed from customs
control.
(2)

Based on the judicial precedent of the Court of Appeal in the judicial review case of
Minister of Finance & Anor v Wincor Nixdorf (M) Sdn Bhd [2016] 4 MLJ 621 (Wincor
Nixdorf), Customs should not have demanded the defrauded duties/tax from the
victims of the fraud such as the appellants, who had paid the correct duties/tax. This
is principally because Customs had the responsibility under the customs laws to
control customs agents and had not fulfilled this responsibility, since Customs had
not taken action (to issue BODs) to the defaulting customs agents involved who had
committed the fraud and who were liable for the import declarations.

Deloitte Comments
Whilst the Tribunal's decisions are a welcome relief for importers who are victims of fraud
in the customs clearance process, it remains to be seen if Customs will decide to file further
appeals to the High Court, due to the novel issues of law involved.
However, pending any contrary decision on appeal to the High Court, the Tribunal's decisions
remain as precedents for other similar cases. There should be quite a number of other
similar cases, as the DG of Customs has recently indicated in the Press that such cases
involving forged CORs are quite prevalent and has resulted in hundreds of millions of
defrauded duties/taxes.

Brought to you by:

Chandran TS
Ramasamy
Director
KL Office

Naresh Srinivasan
Assistant Manager
KL Office

Back to top
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3. Amendments to the Goods and Services Tax Legislation
Section 20 of Finance (No.2) Act 2017
Effective 1 January 2018, the sale of capital assets due to cessation of business shall be
excluded when determining the value of supplies for any person who cease to be liable to
be registered.
Deloitte Comments
The amendment to section 22(3)(a) of the GST Act 2014 makes it clearer that businesses
winding down are not required to register for GST if the disposal of capital assets takes
them above the registration threshold. This was a gap in the Law when it was first
amended, and has now been addressed by this further amendment.

Section 21 of Finance (No.2) Act 2017
Effective 1 January 2018, the scope of the Director General’s power to make assessments
under section 43 of the GST Act 2014 has been widened to include persons other than
taxable persons. This includes making assessments where that person has failed to furnish
a declaration, furnished an incomplete or incorrect declaration or is considered to have
committed any form of fraud or wilful default.
Deloitte Comments
By including non-taxable persons within the scope of section 43, the Director General now
has the power to make assessments of tax and penalties against those parties who have
obligations under the GST Act but who are not taxable persons. The most common would
be those required to file GST-04 declarations on imported services.

Section 22 of Finance (No.2) Act 2017
Effective 1 October 2018, the Goods and Services Tax Act 2014 will not apply to local
authorities in relation to any supply of goods or services made by local authorities.
Deloitte Comments
Prior to 1 October 2018, the GST treatments for supply of goods or services made by local
authorities, the Federal Government and State Governments are as follows:



Local authories - Out of scope supply if the supply is made whilst performing its
regulatory and enforcement functions under section 64 of Goods and Services Tax
Act 2014.
Federal Government and State Governments - Out of scope supplies unless the
supplies are specified in the GST (Application to Government) Order 2014.

Following the amendment, any supply of goods or services made by local authorities will
be an out of scope supply, effective 1 October 2018. This amendment aim to unify the
10

GST Chat – March 2018

non-application of GST across the Federal Government, State Governments and local
authorities, subject to GST (Application to Government) Order 2014.

Section 23 of Finance (No.2) Act 2017
Effective 1 January 2018, any levy under the Pembangunan Sumber Manusia Berhad Akta
2001 which is charged by the HRDF will be considered as not a supply.
Deloitte Comments
Any contribution made to the pension, provident or social security fund under any written
law is out of scope for GST purposes. Effective 1 January 2018, the statutory mandated
human resources development levy to be paid by many employers will also be out of
scope for and will not attract any GST.

Amendment of paragraph 6 of Goods and Services Tax (Relief) Order 2014
Effective 1 January 2018, Federal or State Government Department claiming relief from the
payment of GST will be required to complete and furnish a mandatory certificate and keep
records or accounts of the goods imported or purchased.
Deloitte Comments
Any taxpayers who act as suppliers of goods to the Federal or State Government should take
note to request for a compliant certificate from them to support the relief given and avoid any
complication during an inspection or audit from the RMCD.

Amendment of First Schedule of Goods and Services Tax (Relief) Order 2014 Addition after Item 3 of the Goods and Services Tax (Relief) Order 2014
Effective 1 October 2018, local authorities will be eligible for relief from the payment of Goods
and Services Tax subject to certain conditions.
The details and conditions are as follows:
Relief

Description
Applicable to any local authority

Item 3A
All goods excluding petroleum,
imported motor cars and land

Conditions
(a)

That the goods are imported or purchased from a
registered person or purchased under the
warehousing scheme;

(b)

That they are used solely by the local authority
concerned and are not sold or otherwise disposed
of except as sanctioned by the head of the local
authority concerned;
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(c)

That their cost is charged to the local authority vote
appearing in the local authority estimate and are
not purchased out of any other funds; and

(d)

That the local authority is not registered under the
Act.

Certification
(a)

A certificate needs to be signed by the head of the
local authority

Deloitte Comments
Consistent with the amendment of aforementioned Section 22 Finance (No.2) Act 2017, these
amendments aim to standardise the application and implications of Goods and Services Tax
across the Federal Government, State Government and now the local authority.

Addition after Item 16E of the Goods and Services Tax (Relief) Order 2014
Effective 1 January 2018, goods under lease agreement used directly for petroleum and gas
upstream operation activities sent from designated area to principal customs area and
subsequently returned to the designated area is eligible for relief from the payment of Goods
and Services Tax subject to certain conditions.
The details and conditions are as follows:
Relief

Description

Item 16F

Provided to any person approved
by the Director General Definition

Applicable to the goods below:Goods under lease agreement excluding motor vehicle
used directly for petroleum and gas upstream operation
activities sent from designated area to principal customs
area and subsequently returned to the designated area:
(a)

(b)

Carbon steel seamless pipe, tubes alloy steel
seamless pipe, tubes stainless steel seamless pipe
and tube, and galvanised type pipe
Tube and pipe of all types of iron or steel
including alloy, galvanised and special class
material, fitting (including bend, branch, bushing,
cap, coupling, cross, elbow, nipple, plug, reducer,
tee, union, flange, joint, stubend, adaptor, branch
fitting, wedolet, elbolet, nipolet, coupling,
crossover joint, expansion joint, pipe spacer,

Conditions
(e)

That the goods are
imported or re-imported by
the joint operating
company (JOC) and the
venture;

(f)

That the lease agreement
between JOC or the
venturer and the company
in the designated area is
made in a single
agreement;

(g)

That the goods are
returned to the designated
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swivel joint, bursting disc, breakplate and safety
head, strainer, leak stop clamp, hydrocouple
connector, spectacle blind and choke, various
types of clamps, float shoe or collar and pipe
spool) less than 15 centimetres in internal
diameter for the use of article, machinery,
equipment or instrument
(c)

Sub-structure for derrick, sub-structure for draw
work drive group and sub-structure for drilling
mast

(d)

Multi-strand (dyform or flex-x or other type falling
under equipment specification or API and BS
specification), wire rope and sling including
galvanised type completed with or without shackle
for the use of upstream offshore

(e)

Engine other than stationary (diesel, gas and oil
driven) for the use of offshore installation or
onshore terminal

(f)

Gas turbine including dual-fuel turbine (for
example gas and diesel)

(g)

Drilling rig, land and fixed offshore installation

(h)

Subsea or marine wellhead assemblies

(i)

Wellhead assemblies or wellhead equipment
control, tubing head and accessories, and
Christmas tree and accessories (including
production choke, bean, rod, Christmas tree
fitting, flow wing, cap and solid block cross valve)

(j)

Machinery and equipment specially used in the oil
and gas industry (consisting of pipeline and
platform construction or installation machinery
including pile driver or hammer completed with
components or accessories and crawler crane,
pipeline cleaning machine, pig launcher or
receiver, pipe coating and wrapping equipment,
pipe testing equipment, piston assembly
applicator, tube bundle removing and inserting
equipment, pipe beveling machine and welding
machine)

(k)

Marine drilling unit and drilling rig, all types
(submersible, semisubmersible, jack up, floating
workover, drilling tender or barge self-elevating
rig)

area by the same route
within 30 days after the
expiry of the lease
agreement;
(h)

That the movement of the
goods between the
designated area and the
principal customs area are
registered by the proper
officer of customs at the
entry and exit point; and

(i)

That the Director General
may impose any other
conditions and require
security as he may deem fit

Certification
(b)

A certificate needs to be
signed by a person
approved by the Director
General
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(l)

Submersible derrick platform

(m)

Barge-crane, transportation, derrick, pipe laying,
accommodation, oil or chemical storage, work or
maintenance

(n)

Floating crane and derrick

(o)

Remote operating vehicle (ROV) equipment and
accessories

(p)

Derrick foundation

(q)

Skidding system for offshore rig

(r)

Seismic instrument, geo magnetic instrument,
geological and geophysical electric instruments
including ROV and positioning system

Deloitte Comments
We anticipate this amendment will ease the operating cash flow for businesses in principal
customs area that are participating in relevant petroleum and gas upstream operation activities,
businesses can also channel cash not reserved for Goods and Services Tax payments into the
operation activities, giving the activities and industry a boost.

Brought to you by:

Leong Wan Chi
Tax Manager
KL Office

Lim Chong Wei
Tax Assistant
KL Office

Back to top
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4. GST Technical Updates
Guide on Tourist Refund Scheme (“TRS”) as at 21 December 2017
In paragraph 9(i) in the latest guide, the RMCD has included Langkawi International Airport in
Kedah as one of the Approved Malaysian Airports for TRS purposes. Hence, tourists who are
eligible for GST refund under the TRS can now have their GST refund claim processed at the
Langkawi International Airport.
Deloitte Comments
The addition of a new Approved Malaysia Airport will bring about convenience to tourists making
GST claims under TRS. However, there would not be any significant change to business in
Langkawi as goods supplied in Langkawi are generally sold without GST.

Revised Guide on Lodging or Holiday Accommodation Services (As at 23
January 2018)
The updated Guide replaces the previous version dated 20 September 2017 and provides further
clarification on the GST treatment of time-share programmes, online exchange of timeshares
and Online Travel Agents.

Time-share programme
The updated Guide defines a timeshare as a “property with a divided form of rights ownership”
and identifies parties to a timeshare arrangement as below:
(i)
(ii)
(iii)

Timeshare Management Provider (“TMP”)
Timeshare Members (“TM”)
Hotel Owners

The GST treatment as stated in the Guides can be summarised as follows:
Supply

GST treatment

The TMP supplies the
right to the TM to
stay in the TMP’s
accommodation
which can be located
within or outside of
Malaysia

Standard rated

Foreign TMP
established in
Malaysia, supplying
timeshare rights in
Malaysia

Standard rated

Rationale Provided
The supply is standard rated regardless of
whether the timeshare accommodation is within
or outside of Malaysia as at the time of
supplying the right to stay; it can’t be
determined where the TM will exercise his right
to stay.

No further details provided.
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Hotel Owners lease
properties to the TM
for facilitating
timeshare ownership
program
The TMP charges
maintenance fee to
the TM for
maintenance of
timeshares
properties

Standard rated

Standard rated

The lease is a supply of a taxable service.

As the fee is not apportioned based on the
location and number of timeshare properties
located in or outside Malaysia, the total
maintenance fee charged by the TMP will be
subject to GST.

Deloitte Comments
Based on the guideline, the TMP’s in Malaysia are required to charge GST on the right to stay
regardless of the location of the property. For the Maintenance Fee charges, it appears that if a
TMP can segregate the charges between properties located in and outside of Malaysia, the GST
chargeable can also be segregated accordingly.

Online Exchange of Timeshares
The Online Exchange of Timeshares is a service where members can exchange their timeshare
accommodation to stay at different affiliated properties. The Guide, however, references services
provided specifically by Resort Condominium International (“RCI”), a timeshare exchange
company located outside Malaysia.
The GST treatment can be summarized as follows:Supply

GST treatment

Membership fee for right to access the
RCI online platform

Standard rated Imported Service

Exchange Fee for exchange services
provided by RCI:
(i)

Timeshare resort in Malaysia

(ii) Timeshare resort outside
Malaysia

(i)

Standard rated Imported Service

(ii)

Out of Scope

It is important to note that GST on standard rated imported services needs to be accounted for
using the reverse charge mechanism. However, this only applies where the person acquires
these services in the course or furtherance of a business and would therefore not apply to
individuals using the services for their personal enjoyment.
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Deloitte Comments
The Guide only makes reference specifically to RCI in terms of the Online Exchange of
Timeshares. Presumably, the same concepts of the treatment would apply to similar services
provided by other service providers.

GST treatment on Promoters and Hotel Brokers
The GST treatment for Promoters and Hotel Brokers is updated to include reference to hoteliers
in Malaysia appointing online travel agents (“OTA”) such as Agoda, Booking.com, Traveloka,
Expedia, etc. to sell their hotel accommodation.
Services provided by non-resident OTA’s are treated as a supply of imported services to the
hotelier. The hotelier, therefore, has to account for GST using the reverse charge mechanism on
the commissions paid to the OTA’s.
For OTA’s with a fixed establishment in Malaysia or are registered through an agent under the
section 65(6) of the GST Act 2014, the commission received from hotels is subject to GST at
standard rate.

Other changes
There are also amendments and additions to the FAQ section of the revised Guide to reflect the
updates to the time-share accommodation treatment.
Deloitte Comments
Overall, the revised Guide provides some clarity to determining the GST treatment of the various
types of services available in the ever-evolving hospitality industry. These efforts are expected
to continue, especially in terms of addressing the increasingly borderless nature of online
services on offer.

Brought to you by:

Ahmad Amiruddin
Ridha Allah
Manager
KL Office

Syahira Najiha
Ibrahim
Tax Assistant
KL Office

We invite you to explore other tax-related information at:
http://www2.deloitte.com/my/en/services/tax.html
To subscribe to our newsletter, please click here.
Back to top
17

GST Chat – March 2018

Contact us – Our GST Team

Tan Eng Yew
Indirect Tax
Country Leader
etan@deloitte.com
+603 7610 8870

Senthuran Elalingam
GST Financial Services
Industry (FSI) Leader
selalingam@deloitte.com
+603 7610 8879

Wong Poh Geng
Director
powong@deloitte.com
+603 7610 8834

Chandran TS Ramasamy
Director
ctsramasamy@deloitte.com
+603 7610 8873

Larry James Sta Maria
Director
lstamaria@deloitte.com
+603 7610 8636

Irene Lee
Associate Director
irlee@deloitte.com
+603 7610 8825

Nicholas Lee
Senior Manager
nichlee@deloitte.com
+603 7610 8361

Wendy Chin
Senior Manager
wechin@deloitte.com
+603 7610 8163
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