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Greetings from Deloitte Malaysia’s Indirect Tax team  
 

Greetings readers, and welcome to the August 2021 edition of our Indirect Tax Chat.  
 
In this month’s edition we will cover major changes to service tax on management 

services, especially on maintenance services provided to tenants of commercial 
buildings. We also cover other recent technical tax developments, including changes 
to the guides and policies in relation to service tax. Finally, we will look at a High Court 

decision allowing the refund of input tax credit as refund of Goods and Services Tax 
(GST) overpaid or erroneously paid.  
 
Our next webinar on 10 September 2021 will be a ‘refresher’ session on the fundamentals of sales tax and service 
tax (SST). This would be an interactive session with opportunities to submit questions throughout the session as 
well as during the Q&A session. If you are interested, please register here or email us at 
myidtseminar@deloitte.com. 

 
Separately, here are some other recent news that may interest you: 
 

• The Organisation for Economic Co-operation and Development (OECD) has recommended that the 
Malaysian government reintroduce the GST as part of its medium-term fiscal strategy. According to the 
organisation, the reintroduction of the tax regime would help improve the efficiency of tax collection as 
well as shore up federal government revenue which are vital post-pandemic. Former Minister Datuk Seri 
Mustapa Mohamed agrees with the OECD and states that such reinstatement should be considered by 
policymakers when the time is right. For more information, please click here and here. 
 

• The Sabah government will defer the implementation of state sales tax on seafood exports until the 
economic situation improves. This announcement comes after fishery operators in the state launched a 

strike known as “mogok lautan” to stop all seafood exports, in protest against the 5% to 10% sales tax 
imposed on exported fish, crabs, and lobsters beginning 1 May 2021. Many have expressed their concerns 
over the imposition of tax as exporters would generally end up purchasing fishery commodities from the 
fishermen at a lower price to pay the tax, adding to the burden of the locals during the pandemic. For 
more information, please click here. 

 
We hope you find this month’s issue informative, and that you continue to stay safe and well. For those of you in 
Malaysia, Selamat Hari Merdeka and we look forward to chatting with you next month.  
 
Best regards, 
Tan Eng Yew 
Indirect Tax Leader  

https://forms.office.com/Pages/ResponsePage.aspx?id=8UXaNizdH02vE1q-RrmZIaSDL1s99KFMlCoI7F5vIapURVo1VEtPSkhOTE9QNU9aTjJNSEMyOEJXNC4u
https://www.nst.com.my/business/2021/08/717484/malaysia-may-need-consider-gst-reintroduction-says-oecd
https://www.thestar.com.my/business/business-news/2021/08/12/mustapa-consider-oecd-suggestion-to-bring-back-gst
https://www.freemalaysiatoday.com/category/nation/2021/08/06/sabah-govt-postpones-sst-on-seafood-exports/
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1. Considerations for the return of GST  
 

The Organisation for Economic Co-operation and Development (OECD) in its third economic survey on Malaysia 
has raised the prospect of the reintroduction of the GST over the medium term, as a way of increasing 
government revenues. The OECD indicated that the Government needed to strengthen its tax compliance and 
efficiency of tax collection, while securing the transparency of its enforcement. In responding to the OECD 
recommendation, the Minister in the Prime Minister’s Department (Economy) then, Datuk Seri Mustapa 
Mohamed, indicated that policy makers should consider re-introducing the GST in Malaysia when the time is 
right. 
 
There are merits in terms of what the OECD are proposing around the need to shore up dwindling government 
revenues. Governments around the world have expended significant capital in the fight against COVID-19 and will 
have little choice but to expand their tax base. Malaysia, which had a fairly narrow base to start with, will need to 
look at the overall structure of its tax system in the longer term. A broader review of Malaysia’s tax system will 
be required to address the fiscal imbalance caused by the pandemic. All options should be on the table and 
thoroughly evaluated, and the GST should be part of that discussion. 

 
In the medium to longer term, replacing the SST with the GST from a tax policy perspective makes sense. There 
are significant challenges to widening a single stage tax like the SST as we have seen from recent attempts to 
expand the scope (e.g. logistics management, tourism management, brokerage, digital services). In each of these 
attempts, the expansion resulted in unintended consequences where a broader range of transactions than what 
the authorities had anticipated, were brought into the scope. In addition to the confusion around scope, 
businesses had to deal with multiple layers of tax needing to be paid. The authorities have tried to address these 
issues by introducing various exemptions which have worked to varying degrees. In short, the experience has 
made it clear that any decision to widen the scope of the SST needs to be thoroughly evaluated before being 
implemented.  
 
From a structural perspective, the GST is a better designed tax and does not suffer from the same issues as the 
SST. The GST provides the Government considerable flexibility in terms of widening the tax base while giving 

favourable treatment to those goods and services it wants to specifically exclude (e.g. basic foods).  
 
All things being said, whilst the GST is considerably better than an SST from a tax policy perspective, there are still 
a lot of issues that need to be addressed. In particular, the authorities need to adequately address all the concerns 
raised during the first iteration of the GST. This includes the failure to pay GST refunds on time, the concerns over 
rising prices and the rising cost of tax administration.  
 
It will be important for the Government to give itself, businesses, and the public sufficient time to come to terms 
with the proposed reintroduction of the GST. As it is, businesses will need time to stabilise post-pandemic before 
embarking on a challenging process to implement a new tax system. The OECD also acknowledges this in its 
recommendation that the GST only be reintroduced in the “medium term” and for it to coincide with “enhancing 
overall social protection, including through social transfers targeted at low-income and vulnerable households.” 
It remains to be seen whether the Government can afford to wait that long before reintroducing the tax. It will 
be a case of watch this space.  

 
Quotes and extracts from this article were published in The Star, New Straits Times, Bernama, The Edge and The 
Malaysian Reserve.  

https://www.thestar.com.my/opinion/letters/2021/08/16/options-for-bringing-back-the-gst
https://www.nst.com.my/business/2021/08/717685/review-overall-tax-system-address-fiscal-imbalance-says-deloitte-malaysia
https://www.bernama.com/v2/en/news.php?id=1992286
https://www.theedgemarkets.com/article/deloitte-malaysia-supports-reintroducing-gst
https://themalaysianreserve.com/2021/08/14/gst-reimplementation-will-widen-tax-base-deloitte/
https://themalaysianreserve.com/2021/08/14/gst-reimplementation-will-widen-tax-base-deloitte/
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2. Updated Service Tax Guide on Management Services 
 

This RMCD recently published an updated Service Tax Guide on Management Services as at 4 August 2021 
(“Management Guide“), which supersedes the previous Management Guide dated 15 January 2021. 
 

The most notable update in this Management Guide is in Example 5A which provides a scenario of a building 
complex owner renting out lots (of the commercial building) to tenants. In addition to the rent, it provides a 
‘maintenance management service’ in relation to the common areas. The provision of these maintenance 

management services as well as the rental charge are not subject to service tax. However, if the owner also 
provides a maintenance management service in relation to the property/lot/area that is leased to the tenant, 
this maintenance management would be subject to service tax. 
 
Another update in this Management Guide is under Example 4 where the role of Building Maintenance Sdn Bhd 
is clarified to be a Joint Management Body (JMB) or Management Corporation (MC). The maintenance 
management service provided by Building Maintenance Sdn Bhd as a JMB or MC on the shopping mall owned by 

Kayaraya Sdn Bhd is subject to service tax. 
 
The final update to this Management Guide is in Example 16 where Power Sdn Bhd appoints Training 

Management to manage the staff training program. Training Management manages the training program by 
engaging another training service provider, Lia Training Centre, to provide the training session to staff of Power 
Sdn Bhd. Training Management and charges a fee for organising the training session between Lia Training Centre 

and Power Sdn Bhd, and this fee is subject to service tax. 
 
Deloitte’s comments 
 
We welcome the changes in this Management Guide especially to Example 5A, as this provides much needed 
clarity to commercial building owners, especially in these times where occupancy rates for commercial properties 
are decreasing. We are pleased to report this change was partly driven by the Deloitte Indirect Tax team as we 
supported the industry association in appealing against an earlier decision by the authorities to alter their view 
expressed in the previous Management Guide dated 15 January 2021.  While our position was that there is no 
‘service’ rendered by the building owner, the outcome is consistent with the aim of our appeal i.e., there is no 
service tax applicable on the service charge and maintenance charge, where they relate to the upkeep of the 

common area which is property that belongs to the building owner. For more information, please refer to Article 
1 in our July 2021 Chat. 
 

Brought to you by: 

Back to top  

 

 
 
 
Ahmad Amiruddin  
Ridha Allah 
Senior Manager 
Kuala Lumpur 

 

 

 

 
 
 
Patrick Ng 
Senior 
Kuala Lumpur 

https://mysst.customs.gov.my/assets/document/Industry%20Guides/GI/Panduan%20Pengurusan%20kemaskini_04082021.pdf
https://www.ctim.org.my/download/?file=/2123/54ca6b081b5ec8c69e1dc870e6b12724.pdf
https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-indirect-tax-chat-july-2021.pdf
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3. SST Technical Updates 
 

As highlighted in our Alert, the RMCD recently published updated service tax guides, available only in the national 
language. This article will cover the updates to the other three service tax guides and more. 
 

General Guide on Service Tax dated 4 August 2021 (“General Guide”) 
 
This updated General Guide (Version 3) supersedes the previous General Guide from 6 October 2020 (Version 

2).  
 
Updating details of registration 
 
Paragraphs 60 to 62 explains that a registered person who no longer provides a particular taxable service 
registered for which they are registered, should notify the Director General (DG) of the RMCD of the change in 
writing. The notification should outline if there are other (additional) taxable services being provided or if the 

registered person stopped providing taxable services altogether. Where the DG is satisfied with the information 
provided, he may update the registered person’s details effective from the date of such change. However, if the 
registered person does not notify the RMCD, the DG may change the registered person’s details effective from 

the date of such change or from the date the registered person stopped providing taxable services.  
 
Invoicing 
 
Paragraph 70 is updated to state that an invoice must be issued within 1 year from the date the taxable service 
was provided, or within the extended time approved by the DG. 
 
Business-to-Business (B2B) exemption 
 
A section on the B2B exemption is included in Paragraphs 115 to 119 of the updated General Guide. As per items 
1 and 2 in the Schedule of the Service Tax (Persons Exempted from Payment of Tax) Order 2018, a business 

acquiring eligible taxable services (in column 3 of the Schedule) from another registered person is exempted from 
paying service tax. 
 

The persons in column 2 of the Schedule who are exempted from payment of service tax are:  
a) Professional service providers in Group G of the First Schedule to the Service Tax Regulations 2018 (STR), 

except employment and security service providers 

b) Advertising service provider in item 8 of Group I in the First Schedule to the STR 
 
The B2B exemption is subject to the following conditions: 

a) The service recipient is a registered person 
b) The service provider is a registered person 
c) The service recipient provides the same service that is being acquired 
d) The service acquired is not for personal consumption 

 
The term ‘personal consumption’ includes: 

a) For the company’s own use 
b) For the company’s directors’ use 

https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-tax-indirect-tax-alert-tax-guides.pdf?
https://mysst.customs.gov.my/assets/document/General%20Guides/Panduan%20Umum%20V3-04082021.pdf
https://www.ctim.org.my/download/?file=/2123/1a8547fb9b705f04644ebaea96ca36c8.pdf
https://www.ctim.org.my/download/?file=/2123/1a8547fb9b705f04644ebaea96ca36c8.pdf
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c) For the company’s employees’ use 
d) For any other personal use that is not for the purpose of reselling  

 
The company (recipient) eligible for this exemption must fulfil two criteria:  

a) The registered person must be registered for that taxable service (being acquired) 

b) The registered person provides the same taxable service 
 
Refund by way of offset 
 
Paragraphs 139 to 141 of the General Guide describes the refund offset as per section 34A of the Service Tax Act 
2018 (STA). Effective 1 January 2021, where a registered person obtains approval for service tax refund from the 
Minister of Finance under sections 23, 39, or 34(3)(b) of the STA, he may request for the refund from the DG. 
The DG may direct the registered person to utilise the offset method to adjust the amount of service tax that has 
to be paid. The offset method may be claimed in item 13(c) of the registered person’s SST -02 return. If there is 
any balance after the offset, the DG may approve the refund through the JKDM No.2 form or bring forward the 

balance to the next taxable period (to be further offset against service tax payable in that next period). 
 
Deloitte’s comments 
 

The updates to the General Guide are mostly to incorporate the changes to service tax legislation that took place 
effective 1 January 2021. The elaboration of ‘personal consumption’ in Paragraph 118 provides some clarity on 
when a taxable service is deemed to be for ‘personal consumption’ for the purpose of the B2B exemption. We 

welcome these added clarifications by the RMCD and urge businesses to be updated with the latest guidelines 
to ensure compliance. 
 

 
Guide on Clubs (Group C, D and E) 

 

An updated Guide on Clubs (Group C, D and E) as at 4 August 2021 (“Clubs Guide”) has been released by the 

RMCD to replace the previous guide as at 23 August 2018.  

 

Previously, for a person operating any health and wellness centre, massage parlour, or similar places under Group 

C to be viewed as a taxable person who will be subject to service tax, the establishment must be approved by the 

appropriate local authorities or is lawfully registered. However, such approval and registration requirements 

were removed effective from 1 January 2019 and the Clubs Guide has been updated to be consistent with the 

Service Tax (Amendment) (No. 3) Regulations 2018.  

 

On top of that, the Clubs Guide also highlights that a club does not necessarily have to be registered under the 

Societies Act 1966 to be viewed as a private club under Group D. This is because the RMCD would consider a 

private club as any club that provides facilities to its members, where entry is restricted to membership, 

profession or class. 

 

In line with the First Schedule to the Service Tax Regulations 2018 (STR), taxable services under Group C, D , and 

E are updated to include the provision of any other taxable service specified in other Groups in the First Schedule 

to the STR. For instance, the sale or provision of food is a non-taxable service under Group C and D, unless such 

https://mysst.customs.gov.my/assets/document/Industry%20Guides/GI/Panduan%20Kelab_V2_04082021.pdf
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services are in relation to the provision of prepared or served food, which is taxable under Group B. In addition, 

complimentary golf games previously treated as a taxable service under Group E has also been withdrawn from 

the previous guide. 

 

In the frequently asked questions (FAQs) section of the updated guide, the RMCD has provided a more detailed 

response to the previous query on membership renewal fees, where it is clarified that only membership renewal 

fees covering the provision of services is subject to service tax. The RMCD has also added two new FAQs along 

with their responses which emphasises on the imposition of service tax on the provision of all types of services 

within an establishment under Group C. In addition, the RMCD emphasised that under Group C, operators 

operating any facility or are registered under certain laws as prescribed in the current service tax legislation is 

not subject to service tax. 

 
 

Guide on Electricity Services  

 

An updated Guide on Electricity Services as at 4 August 2021 (“Electricity Guide”) has been released by the RMCD 

to replace the previous guide as at 1 July 2020. 

 

The RMCD has made clear in the updated Electricity Guide that the non-imposition of service tax on the provision 

of electricity to domestic consumers for the first 600 kWh is only applicable for a billing cycle that is not less than 

28 days. That is, the provision of electricity for the first 600 kWh that is under the 28-day billing cycle would be 

subject to service tax. The Electricity Guide has been updated to be consistent with the service tax legislations.  

 

 
Amendments to Service Tax Policy (STP) No. 10/2020 (Amendment No. 1) – Service Tax Exemption on Provision of 
Digital Services Related to Banking/Financial Services  
 
The RMCD has released an amendment to STP No. 10/2020. Paragraph 1 of the STP has been amended to 
highlight that effective 1 January 2020, digital services provided by local service providers are subject to service 
tax under item (l) of the First Schedule to the STR, which refers to the provision of electronic medium that allows 
suppliers to provide supplies to customers. This is consistent with the service tax legislation, where item (m) of 
the STR, which relates to the provision of digital services including transaction for provision of digital services on 
behalf of any person, was deleted and subsequently added into item (l) of the STR effective from 14 May 2020. 
 
Besides that, the RMCD has inserted a new Paragraph 4.4 that provides an elaboration on service tax exemption 
criterion (iii) in Paragraph 4.3 for a local digital service provider. That is, the exemption will only apply to a digital 
service provider who charges fees directly to a service recipient (bank account holder) for the initiation of fund 
transfers or withdrawals only.  
 
Deloitte’s comments 
 
The insertion of Paragraph 4.4 is intended to clarify the scope of Paragraph 4.3 which deals with non-bank 
financial services providers who provide digital services. The crux of the clarification is that the service provider 
can claim an exemption, provided it is facilitating the transfer or withdrawal of funds from one bank account to 

https://mysst.customs.gov.my/assets/document/Industry%20Guides/GI/Panduan%20Elektrik_04082021.pdf
https://mysst.customs.gov.my/assets/document/Service%20Policy/STP%2010-2020%20(Amendment%20No1).pdf
https://mysst.customs.gov.my/assets/document/Service%20Policy/STP010_2020_22042020.pdf
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another, but only in the case where the service provider is charging this service directly to the account holder , 
and not the bank.  
 
Although clarification was given that the service must be charged directly to the customer, it is still unclear which 
service provider would qualify for the exemption. This is because such transactions would generally be charged 

to the bank as the service recipient who would then recover it from its customer i.e.  there would be no direct 
charge from the service provider to the bank customer. 
 
 
Extension of deadline for the filing of SST return and tax payment for taxable period May to June 2021 
 
The RMCD has recently issued an announcement (available in the national language only) which allows a one-
month extension of deadline for the filing of SST return and tax payment for the May to June 2021 taxable period 
(which is statutorily due by 31 July 2021), to 31 August 2021 due to the ongoing pandemic and lockdown in 
Malaysia. The late-payment penalty would be remitted based on application by the registered manufacturer or 

registered person, on the condition that the SST-02 return is filed and tax payment is made by 31 August 2021.  
 
 

Brought to you by: 
 

 
Back to top  

 

 

 
 
Eliza Azreen Kamaruddin 

Senior Manager 
Kuala Lumpur 

 

 

 

 
 
 
Ashwinna Perkas 
Senior 
Kuala Lumpur 

https://mysst.customs.gov.my/assets/document/Annoucement/Penghantaran%20dan%20pembayaran%20CJ%20dan%20CP%20bagi%20tempoh%20bercukai%20Mei%20Jun.pdf
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4. High Court decision allowing refund of input tax credit as refund of GST overpaid 
or erroneously paid 

 

A recent decision by the High Court (HC) in LDMSB v Ketua Pengarah Kastam & Anor (2021, unreported as yet) 
has allowed the taxpayer (LDMSB) a refund of input tax credit (ITC) as a refund of ‘tax overpaid  or erroneously 
paid’. The HC decision is potentially controversial, as claiming ITC including ITC refund, appears to be separate 
and distinct from claiming refund of ‘tax overpaid’ or ‘erroneously paid’. We provided our comments on the 
potential controversy based on the key background facts and issues argued before the HC (as published in a 
newsletter of the law firm which handled the case). 
 
Key background facts 

• In 2018, taxpayer had inadvertently not claimed ITC (in its relevant GST returns) in respect of 2 vendor tax 
invoices amounting to approximately RM1.7 million.  

• Therefore, the taxpayer felt it had “incorrectly accounted for GST … in the GST returns”, in other words “over 
accounted for GST by not offsetting the input tax against the output tax [in the GST returns]” . 

• In June 2020, taxpayer wrote a letter of application to the Director General of the RMCD (DG) to claim refund 
of the ITC involved. 

• On 7 August 2020, taxpayer’s application was rejected by the DG on the grounds that the ITC claim had 
allegedly not been submitted on time, i.e., not within 120 days after the appointed date for the repeal of GST, 
on 1 September 2018 (i.e., by 29 December 2018), under section 8(1) of the GST (Repeal) Act 2018 (“Repeal 
Act”).  

• Dissatisfied with the DG’s rejection, the taxpayer wrote to the DG to ‘review’ the DG’s decision dated 7 August 
2020. His ‘review application’ was rejected by the DG in October 2020 on the basis that a decision had already 
been made by the DG vide the DG’s decision dated 7 August 2020. 

• Aggrieved, taxpayer filed an application on 5 November 2020 to the HC for judicial review of the DG’s decision 
dated 7 August 2020. 

 
Key issues argued before HC 
 

Taxpayer’s arguments for entitlement to refund of the ITC were based on the following points/provisions:  

(a) taxpayer would be entitled to claim the ITC refund if the input tax exceeds the output tax under section 38(3) 

of the Goods and Services Tax Act 2014 (GST Act), had the GST Act not been repealed;  

(b) taxpayer is entitled to refund of the ITC based on provisions for claiming refund of tax overpaid or erroneously 

paid under section 57 GST Act;  

(c) the refund of tax overpaid or erroneously paid is allowed by section 4(1)(b), Repeal Act, as if the GST Act had 

not been repealed;  
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(d) section 8(2) Repeal Act provides for refund of the ITC either:- 

(i) not made yet by the DG as at 1 September 2018, or,  

(ii) to be claimed under section 8(1), Repeal Act in the final GST return, within 120 days after 1 September 

2018 (i.e., by 29 December 2018);  

(e) taxpayer was within the prescribed time-limit to claim the refund under section 57 GST Act i.e. “within 6 years 

from the time the overpayment or erroneous payment occurred”  (though not within the 120 day-limit in section 

8(1)Repeal Act to claim the ITC); 

(f) sections 4(1)(b) and 8(2) Repeal Act are to be read together, with the principle that the repeal of (GST) law 

shall not affect any right accrued or incurred under the repealed law;  

(g) regulation 38GST Regulations 2014 (GST Regulations), which deals with the manner of claiming the ITC;  

(h) taxpayer’s letter to the DG in June 2020 had clearly stated that taxpayer was making an application for refund 

of the ITC and the DG’s contention that taxpayer’s letter was not a proper application for claiming the ITC refund 

is without basis; and  

(i) the DG’s decision dated 7 August 2020 to reject the taxpayer’s refund of the ITC was a decision by which 

taxpayer is aggrieved and thus amenable to judicial review.   

DG’s arguments against the taxpayers’ entitlement to refund of the ITC were that:  
(a) taxpayer’s letter of application to DG in June 2020 was not a proper application for claiming the ITC refund  

(b) the DG’s decision dated 7 August 2020 is merely a reply letter to the taxpayer’s letter in June 2020 and, 

therefore, not a decision amenable to judicial review; and  

(c) based on section on 8(1)Repeal Act, any claim for the ITC must be made within 120 days after 1 September 

2018 (i.e., by 29 December 2018) and thus taxpayer was out of time to make any claim for it in June 2020. 

The HC decided that “taxpayer is entitled to ITC refund” and the “DG had erroneously rejected taxpayer’s claim 

for ITC refund”.  

 
Deloitte’s comments 
 

The basis of the HC decision seems to be a finding in favour of the taxpayer’s arguments over those of the DG, 

the key arguments being that the taxpayer was entitled to the ITC refund under section 38(3), GST Act as GST 

overpaid or erroneously paid, under section 57, GST Act read with section 4(1)(b), Repeal Act, and the ‘claim’ was 

made (i.e. in June 2020) within the prescribed time of 6 years from the overpayment or erroneous payment (in 

2018).  

 

The key reason for the controversial nature of the HC decision is that input tax is not automatically accountable 

in taxpayer’s GST returns, as under section 38(1), GST Act, taxpayer is “entitled to credit … his input tax … to be 

deducted from any output tax that is due from him”. The prescribed GST return states the net amount after the 

offset of input tax against output tax, as either “GST amount payable” (under section 41(4), GST Act, where 
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output tax > input tax) or “GST amount claimable” (as refund under section 38(3), GST Act, where inter alia input 

tax > output tax).  

 

Therefore, where taxpayer had inadvertently not claimed the ITC in its 2018 GST returns, strictly GST was not 

‘overaccounted’ (overpaid or erroneously paid) in those GST returns and thus section 57, GST Act is not 

applicable. 

 

Furthermore, section 38(6), GST Act specifically requires that the deduction of ITC (against output tax), under 
section 38(1), GST Act or the ITC refund under section 38(3), GST Act are to be made “on a claim made in the 
prescribed manner and within the prescribed time”.  
 
The prescribed manner and time-limit to make a claim of the ITC are found in regulation 38, GST Regulations, 
whereby if taxpayer does not make the claim in the GST return for the taxable period in which the tax invoice is 
held (in 2018, based on the facts in this case), the “[DG] may allow” taxpayer to make the claim inter alia in any 
subsequent GST return “within [6] years from the date of supply…”. However, section 8(1), Repeal Act states that 
“any input tax under [the GST Act] which has not been claimed before [1 September 2018] shall be claimed in the 
[final GST] return… within [120 days] from [1 September 2018]”.  
 

(We have commented previously that, section 8(1), Repeal Act would override regulation 38, GST Regulations as 
far as GST-impacted transactions (including ITC) arising before 1 September 2018, but arguably not for GST-
impacted transactions (including ITC) arising after 1 September 2018 – see our November 2018 Indirect Tax Chat 

issue, which is accessible here. 
 
In contrast, section 57, GST Act states that a refund of tax overpaid or erroneously paid is to be made “within [6] 
years from the time the overpayment or erroneous payment occurred” and the “DG may refund the tax … after 

being satisfied that [taxpayer] has properly established the claim”. The saving of section 57, GST Act is necessarily 
implied by the following highlighted words in section 4(1)(b), Repeal Act: “any [GST] due, overpaid or erroneously 
paid may be collected, refunded, or remitted under the [GST Act] as if the [GST Act] had not been repealed”.  
 
Thus, the comparison of the key provisions on the ITC refund including sections 38(3) and (6), GST Act, regulation 
38, GST Regulations and section 8(1), Repeal Act vs refund of tax ‘overpaid or erroneously paid’ under section 
57, GST Act read with section 4(1)(b), Repeal Act, reveals that there are two separate and distinct schemes of 
refund, in other words, mutually exclusive.  
 
Therefore, the decision of the HC to allow a refund of the ITC to taxpayer (LDMSB), pursuant to section 57, GST 

Act within 6 years of a purported overpayment or erroneous payment (‘overaccounting’ in 2018), is, with respect, 

an error of law. On the premise the refund of the ITC in taxpayer’s case arose before 1 September 2018, the 

claim for the ITC that was inadvertently overlooked by taxpayer in 2018 is mandatorily required to have been 

made by taxpayer in the final GST return within 120 days after 1 September 2018 (i.e. by 29 December 2018), 

under section 8(1), Repeal Act, which the taxpayer did not comply with. Therefore, it is expected that the RMCD 

would likely appeal the HC decision on this key ground.  

 

The position could have been different if the taxpayer’s ITC arose after 1 September 2018. For example, if the 

vendor had issued the two tax invoices to the taxpayer after 1 September 2018, section 8(1), GST Act (which is 

for ITC claimable before 1 September 2018) would arguably not override regulation 38, GST Regulations. In such 

https://www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-indhttps:/www2.deloitte.com/content/dam/Deloitte/my/Documents/tax/my-indirect-tax-nov2018-newsletter.pdfirect-tax-nov2018-newsletter.pdf
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circumstance, the taxpayer could have applied to the DG under regulation 38, GST Regulations to be allowed to 

claim the ITC in a subsequent GST return (e.g. final GST return which is usually the return where post-1 September 

2018 adjustments are made). The question remains as to the legal basis for the saving of the ITC refund arising 

post-1 September 2018 based on the words of section 4(1)(b), Repeal Act: “[GST] due, overpaid or erroneously 

paid … may be… collected, refunded … as if the [GST Act] had not been repealed” , given that the words “GST … 

overpaid or erroneously paid … may be … refunded” do not refer to the ITC refund, as commented earlier.  

 
As also commented earlier, GST is ‘due’ and payable under section 41(4), GST Act only where output tax > input 
tax in the GST return, and claimable as refund of the ITC under section 38(3), GST Act if input tax > output tax in 
the GST return. The manner in which any GST ‘due’ is ‘collected’ is stated in the Explanatory Statement to the 
GST Bill 2014, as follows: “GST … is collected through a credit system where GST incurred on inputs is offset against 
GST charged on outputs.”  
 
Therefore, though section 4(1)(b), Repeal Act does not expressly save the ITC system under sections 38(1) and 
(3), GST Act for ITC arising post-1 September 2018, such saving is arguably necessarily implied within the 
particular words of section 4(1)(b), Repeal Act that “GST due … may be collected”, as emphasised again in the 

following extract of the provision: “any [GST] due, overpaid or erroneously paid may be collected, refunded, or 
remitted under the [GST Act] as if the [GST Act] had not been repealed”.  
 
Hopefully, there would be a court case in the future where the ITC arises after 1 September 2018, in order to 
canvass the correct basis to save the fundamental ITC system of GST under section 4(1)(b), Repeal Act. 
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