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Casting light on the industry

1. Foreword

The sluggish economy continues to impact the pace and
volume of restructurings in South Africa. Consequently,
those of us in the restructuring arena continue to debate
and predict when and how the economy will return
to health and when we can expect to see growth and
investment. At the centre of these discussions has been
the restructuring industry which has faced and continues
to face the challenge of supporting businesses through
these uncertain and unstable times.
Building on the success in 2014 and for the second time
in South Africa, the Deloitte Restructuring Services team
interviewed more than 30 restructuring professionals
across all disciplines in order to gain insight into their
expectations for the restructuring landscape. This
survey has allowed us to highlight the similarities and
differences across different institutions and industries
with regard to restructuring expectations, behaviours
and insights. As a result, we hope you agree that this is a
valuable set of insights about current thinking and trends
in the restructuring environment.

Nisha Dharamlall
Head of
Restructuring
Services:
South Africa

We would like to thank all those who have contributed
time and insight into this report. We hope you find this
report interesting and look forward to further debates
about the future of our restructuring market.
Kind regards
Nisha
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2. Executive summary

What does 2015 hold for the Restructuring Industry?

The key themes that emerged from the survey are as follows:

The lack of job creation, private investments, slow economic growth and
shortages of electricity has left many South Africans in the dark.

•

55% expect a stagnant economy driven by the unreliability of energy
supply, fluctuating commodity prices and political uncertainty.

•

Sectors most at risk to be distressed in the next year are resources,
manufacturing and construction.

•

73% of restructuring teams expect an increase in activity in the next
12 months.

•

Protecting the business ranked as the #1 priority of a restructuring exercise.

•

Early identification of financial distress is one of the main areas where
restructuring professionals believe the local restructuring industry could
be improved.

•

Only 12% expect distressed funding to be advanced in the next year, a
decrease from 17% in 2014.

•

16% of respondents report that both “introduction of a strategic equity
partner” and “amend and extend the debt” are two of the most frequently
used forms of restructuring. This is followed closely by “exit via sale of
business” and “restructuring via debt write down”.

•

Disappointingly, only 2% (2014: 4%) of respondents highlighted the use
of distressed funding as a feasible restructuring option, highlighting the
continued infancy of the development of this critical industry.

•

Existing banks are still the preferred source of distressed funding for
the majority of respondents (2015: 17%, 2014: 18%) and existing
shareholders are listed as the 2nd most preferred option (2015: 15%,
2014: 13%).

•

45% (2014: 55%) of respondents have had a less than 25% success rate in
Business Rescue.

•

Success in Business Rescue is cited firstly as continuing on a solvent basis,
then a better return for creditors and lastly the successful implementation
of a Business Rescue plan.

•

100% (2014: 79%) of respondents believe that Business Rescue
Practitioners are not adequately skilled or qualified.

In order to explore the implications for the restructuring market in
2015, we surveyed a cross-section of key restructuring professionals in
South Africa to get a better understanding of where the market is now
and what their expectations are for 2015. These respondents were a
selected mix of Commercial Banks (27%), Development Finance Institutions
(21%), Lawyers (12%), Business Rescue Practitioners (21%) and other key
professionals (19%).
Note: The term “restructuring” refers to any process involving a financial and
operational restructuring, whether formal or informal, of a company’s affairs,
which is in financial distress.
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3. The state of the
South African economy
3.1. Outlook for the South African Economy
In 2015, 55% of the respondents expect a stagnant economy driven
by the unreliability of South Africa’s energy supply, labour unrest,
political uncertainty, and fluctuating commodity prices.
This represents a decrease from 2014, where a stagnant economy
was expected by 72% of the respondents, however 21% expect a
recession in 2015 (2014: 19%).
Uncertainty over emerging markets took its toll on the South African
economy in 2014. This coincided with the labour stoppages in the mining and
manufacturing sectors, and a volatile currency, which led to full-year growth
forecasts being cut and credit ratings being revised downwards.
In terms of the outlook for 2015, the majority (55%) of respondents believe
that the South African economy will flat line in the coming year, barring any
trigger events (e.g. a rise in interest rates), with a further 21% expecting
recessionary conditions.

“Minor shocks will affect the economy e.g. the oil price
increasing or interest rates increasing.”
Commercial Bank
However interestingly, the number of respondents predicting growth (albeit
low) has increased from the prior year, mainly owing to the fact that the
concerns around political uncertainty that existed in 2014 (a factor of the
national elections last year) (2015: 12%, 2014: 19%) and the extended labour
strikes (2015: 11%, 2014: 21%), have reduced resulting in a more positive
outlook by some respondents. Lower oil prices, a rise in domestic demand
and the strengthening of the Rand allows for export revenues to increase,
and could fuel a modest rebound contributing to the expected growth for
South Africa’s economy in 2015.
25
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23.3

18.8%

24.3%

21.2%

The ongoing economic stagnation, is primarily driven by two factors; i.e.
the unreliability of South Africa’s energy supply (23%) and fluctuating
and uncertain commodity prices (16%), specifically the price of crude oil.
Furthermore, the unstable energy supply, lack of jobs and private investments
contributed to some of the respondents changing their outlook on the
economy to a recession.
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Higher interest rates result in an increase in the cost of credit. With the
majority of consumers being over indebted and disposable income being
tight in households, this will once again result in a decline in consumer
confidence levels.

“Consumers are over-indebted - this has been building
up over time e.g. global credit crunch. Credit terms
offered are not affordable. Major impact on growth
in all sectors which is impacting on the cost
of production.”
Development Finance Institution
3.1.1. Reliability of energy supply
The lack of infrastructure investment and maintenance have been cited as
the key contributors to the country’s energy supply problems (2015: 23%,
2014: n/a).
It is not only a mere inconvenience when the lights go out but it costs the
economy greatly in terms of lower than expected levels of production,
which translates into lower revenues and ultimately jobs foregone. These
are significant, long-term, costly challenges the South African Government
faces which needs to be resolved urgently in order for us to see a crucial
improvement in the state of the economy.

“Eskom is affecting the manufacturing and mining
sectors; commodity prices are depressed; main trading
partners (i.e. Europe) are struggling along.”
Commercial Bank

3.1.2. Commodity prices
The oil price decreased from $115 per barrel in June 2014 to below $50 per
barrel by early January in 2015, which represents a decrease of approximately
50%. This sudden decline has caught the world’s attention due to the
significant impact (positive and negative) on a number of sectors. Lower oil
prices place strain on African and other oil exporting countries such as Nigeria,
however South Africa and other oil – importing developing countries stand
to benefit due to the expected positive effect on food and consumer goods
prices, impacting both production and transport costs.
Threats of drought in South Africa’s major maize producing regions, extreme
shortage of electricity supply and the imminent water crisis could pose a
threat to South African commodity prices as approximately 72% of the
country’s exports consist of agricultural and mining products (2015: 16% of
respondents, 2014: 2%).
3.1.3. Political uncertainty
Political uncertainty is still a major concern raised by the respondents
(2015: 12%, 2014: 19%), albeit for different reasons than those stated in
2014. The events at the 2015 State of the Nation Address, the recent Credit
Rating Downgrades and the (ongoing corruption charges) faced by the
South African President, may all lead to a decrease in investor confidence.

“Distrust in political leaders.”
Business Rescue Practitioner
The above being said, South Africa was the only African country that was
listed in the top 25 ranked countries in the 2014 Foreign Direct Investment
Confidence Index, coming out ahead of developed countries such as
Switzerland, Spain, Japan and Italy.
3.1.4. Labour unrest
Although there is a lot of concern surrounding the unreliability of
South Africa’s energy supply, the outlook for the South African economy is
more positive than last year mainly due to the unintended benefits of the belief
that labour unrest in 2015 will decrease significantly (2015: 11%, 2014: 21%).
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3.2. Sectors most at risk to be distressed

It must be noted that the steel and allied sectors in the resources sector
(2015: 32%, 2014: 13%) were cited the most often by respondents as being
in distress. Some of the contributing factors to this are the unreliable energy
supply, the weakening rand, significant labour unrest in the past and the
political uncertainty facing the economy.

Sectors most at risk to be distressed in the next year are resources,
manufacturing and construction.
For the 2015 year, respondents believe that the resources sector is most
at risk to be distressed, followed by the manufacturing and construction
sectors. These sectors play a vital role in contributing to the national gross
domestic product of the country, as well as the provision of employment.
35

The manufacturing sector (2015: 19%, 2014: 22%) is forecast to be the
second that is the most at risk to be distressed in the next year mainly due to
the unreliable energy supply (which causes significant disruption in operations)
and the weakening exchange rate.
The construction sector (2015: 19%, 2014: 17%) is still viewed as one of the
sectors being most at risk to be financially distressed in the next year. This can
be attributed to the lack of government spending on infrastructure and the
multiple labour strikes experienced in the past.
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“Construction has a knock on effect on other industries.
Steel and mining industries are highlighted under
resources to be most at risk.”
Development Finance Institution

2014

Sectors most at risk to be in distress in the next 12 months
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4. The restructuring
process

Increase in
restructuring
activity predicted

4.1. Impact of the state of the economy on the
Restructuring Industry
More than 70% of restructuring professionals expect the same
increase in activity for the last 12 months when compared to the
next 12 months.
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Level of restructuring activity
Given the uncertain economic backdrop and the fact that it is expected that
the economy has remained more or less unchanged from last year, 73% of
respondents noted that they observed an increase in restructuring cases in
their team over the last year and expect the same level of increase in the next
12 months.
According to respondents, poor management in the business is the primary
cause of the increased number of workout and restructuring cases. Key
management plays a vital role in the success of the business and without
strong management, the company will not succeed.

“Poor management is always the biggest problem
and it results in over indebtedness and poor
financial management.”
Commercial Bank
16
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Similarly, when compared to last year, another factor resulting in an increased
level of restructuring activity is the vast amount of Business Rescue cases
that have been received by restructuring professionals. Business Rescue is a
relatively new restructuring mechanism in South Africa and the use thereof is
expected to continue increasing as a result of the stagnating economy.

4.2. Objectives at the outset of the restructuring process

10
8.3
Average rating out of 10

Furthermore the impact of the economic downturn and knock-on effect to the
trading performance of businesses, cannot be ignored. More companies are
struggling in the tough economic climate, resulting in more distress and an
increase in the number of companies requiring assistance to be nurtured back
to health.
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Importance of objectives at outset of a Restructuring project
Protecting the business is still ranked as the #1 priority of a
restructuring process.

Respondents unanimously concluded that yet again protection of the business
is the most important objective when embarking on a restructuring project.
However there has been a significant increase in the perceived importance
of other objectives. There has been a large increase in respondents stating
that their main priority in a restructuring is to save jobs, as reflected in the
“other” category.

This was followed closely by “public relations/reputation” of the party
conducting the restructuring project and “protecting the level of debt with
minimum provisioning”. These 2 objectives were stated of lesser importance
in 2014, however they have been elevated significantly this year, reflecting
the sentiment and shift in thinking of the market. The most interesting
observations were noted under “other” – by far the majority of observations
(a total of 23 respondents) in this category related to the importance of
employment conservation during the process of restructuring. It is interesting
that employment preservation was repeatedly identified as an overlooked
objective, even greater than protection of the business.

“People, saving jobs, employment.”
Business Rescue Practitioner
Other noteworthy objectives include protecting the level of debt with
minimum provisioning. One of the many advantages of a Business Rescue is
the prospect of a better dividend for creditors than in a liquidation scenario.

“Job preservation is key. Liquidations are
very destructive.”
Commercial Bank
18
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4.3. Expected restructuring options

Only 2% of respondents highlighted the use of distressed funds as a likely
restructuring option. When compared to 4% in the previous year. One can
again highlight the infancy of the development of this critical industry.

Only 2% highlighted use of distressed funding as a restructuring
option, which decreased from 4.4% in 2014.
In 2015, the majority of respondents reported that “amend and extend the
debt” (2015: 16%, 2014: 9%) and “introduction of a strategic equity partner”
(2015: 16%, 2014: 14%) are the top 2 restructuring options most likely to be
employed in the next year. This is followed closely by “exit via sale of business”
(2015: 15%, 2014: 19%) and “restructuring via debt write down” (2015: 14%,
2014: 14%).
“Financing by a distressed fund” (2015: 2%, 2014: 4%), “covenant reset”
(2015: 3%, 2014: 3%), “exit via refinancing to a third party” (2015: 3%,
2014: 1%) and “sale of debt” (2015: 3%, 2014: 1%) are the least favoured
options. The least favoured options remain unchanged when compared to
last year. This is no surprise as no changes in the secondary market for debt in
South Africa have taken place in the last year.

Business Rescue Practitioner

4.4. The local restructuring industry
Early identification of financial distress remains the elusive silver
bullet for restructuring professionals.
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It must be noted that the “other” category selected by respondents, specified
the use of Business Rescue as a restructuring option expected to be employed
in the next 12 months. This again highlights the increase in the use of this
mechanism and going forward, this option is expected to be in line with the
most preferred restructuring options.
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Not surprisingly, respondents shared that the area in their field that is the most
important is the early identification of financial distress, followed by updating
the relevant legislation and consultation with experts/advisors.
One of the first steps in ensuring any Business Rescue or restructuring is
successful, is the ability to identify financial distress early on. Respondents
shared that unfortunately management/the board of directors often ignore
the trigger and warning signs of distress as it is human nature to try and solve
these issues themselves.

Lack of distressed
funding remains a
missed opportunity

“Early identification of financial distress - It is a myth:
They [management] don’t come early enough, don’t
listen, try to solve it themselves.”
Lawyer
If a financially distressed entity requests assistance sooner, more time can be
spent on the focus areas of the business, obtaining distressed funding and
considering the different options and solutions. This in turn increases their
chances of success.
A potential area that could be improved in the local industry is the updating
of the relevant legislation, as it is key to address ambiguities identified in
the legislation. Consultation with experts was also noted as an important
consideration, depending on the size and complexity of the client.
Lastly, the role of educational and professional bodies was stressed as an
important factor, however respondents are yet to see a significant impact on
the industry of the actions of these institutions.

“[The role of] Education and professional bodies are
[seen as] less important than they should be.”
Commercial Bank
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5. Distressed funding

5.1. State of distressed funding in South Africa

Adjacent to this finding, 85% of respondents (2014: 67%) have not observed
a change in the number of distressed funds being created in South Africa.

Only 12% expect distressed funding to be advanced in the next
year, a decrease from 17% in 2014.

Some of the respondents noted that it is easier for larger companies to obtain
distressed funding. The reason for this being that smaller to medium sized
entities might struggle with the debt obligations in the long term, as well as
the fact that larger companies generally have more resources at their disposal.

3.0%
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12.1%

20.7%

2015
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Significant

3.0%
3.0%

Insignificant
78.8%

Interestingly, 9.1% of the respondents (2014: 13%) indicated that there has
been an increase in the number of distressed funds in South Africa. However, it
was stated that once the global economy strengthens will a noticeable change
be seen in the extent of distressed lending, as investors are currently more risk
averse as a result of the state of the economy and their general unease with
this type of lending category.

17.2%
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9.2%

13.3%

20%

62.1%
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Expectation of the extent of distressed funding to be provided over the
next 12 months
Distressed funding (or the lack thereof) remains to be one of the most
topical issues in restructurings and Business Rescues, as widely held by the
respondents. In 2015, the majority of respondents (79%) indicated that they
believe that the level of distressed funding that will be provided in the next
12 months will be insignificant. This increased from 62% in 2014.

“There has been little motivation in the market to
consider this as an option. Don’t want to invest funds
into already distressed companies.”
Development Finance Institution
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“Distressed lenders are not able to move in the length of
time that Business Rescue wants to move.”
Business Rescue Practitioner
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Loan restructuring
continues to be
the way forward

5.2. Best sources of distressed funding
Existing bankers of companies in distress are still regarded as the
best source of distressed funding.
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Best sources of distressed debt funding in a distressed market
The majority of respondents still view existing banks as the best source of
distressed debt funding in a distressed market (2015: 19%, 2014: 18%) followed
by existing shareholders (2015: 15%, 2014: 13%) and distressed fund lenders
(2015: 12%, 2014: 16%). A slight decline has been noted in respondents placing
their hopes on distressed fund lenders, however it’s still safe to say that the local
restructuring industry is ready and has displayed an interest in distressed players
entering the market. However the respondents confirmed that few have taken up
this opportunity.
Following closely after is “other equity providers/new investors” (2015: 12%,
2014: 12%) and “Private Equity/Venture Capital” (2015: 10%, 2014: 13%). It
must be noted that many banks indicated that they have changed their lending
patterns and behaviour, which implies that obtaining distressed funding from
them will become more difficult in the future. This again leaves the door open for
others to fund distressed businesses at a good return.
26
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5.3. Major obstacles currently faced by distressed lenders
Once again it has been clearly indicated that a great opportunity exists for
parties to enter the distressed lending market in South Africa, however this
change has been slow to develop.
Respondents were asked whether a lack of local funding increased the
propensity of financial distress of companies, to which 70% confirmed that
this is not the case. Respondents confirmed that there was an abundance of
funding available for deserving companies, and that those in financial distress
were often already over-indebted.
Therefore in order to obtain an understanding of the main obstacles that
distressed lenders face to entering the market, respondents were asked to list
the key challenges that need to be overcome.

“Not enough successes, no appetite, lack of turnaround
specialists who are able to deploy (perceptions around
BRPs are poor).”
Development Finance Institution
The following factors were identified (in no particular order):
5.3.1. Lack of trust in the system
Respondents have felt that there is a lack of trust in the system due to a
number of factors such as the skill levels and reputation of the Business Rescue
Practitioners, the abusive practices observed, and late filing by directors for the
wrong reasons.

5.3.2. Uncertainty regarding key aspects of the law
There are a number of uncertainties in the legislation that discourage lenders
from advancing distressed funding. The most contentious of these is the
general understanding of the ranking/waterfall of payments. A number of
legal judgements have addressed this matter, sometimes with contradicting
conclusions, which raise concerns for potential funders around the certainty of
their risk and return.
To date there has not been sufficient history and case precedents to provide
potential lenders with enough comfort that their funding will be repaid. This
has created reluctance in the lending community and therefore higher success
rates and high profile success stories are needed.
5.3.3. Risk and reward
Due to the fact that the company is in distress, any funding advanced to them
is at a higher risk and therefore lenders require a higher return. The fact that
the success rate of Business Rescue is so low, deters lenders to invest and if
finance is provided, the interest rate could prove to be excessive.
Currently the distressed lending market in South Africa is small. South Africa
needs a vibrant economy, a trusted turnaround track record and a dedicated
fund. In addition the country requires lenders who are risk seekers and can
allocate resources to sizeable distressed entities.

“Market too small. Not enough players.”
Business Rescue Practitioner

“Companies are still going into Business Rescue for the
wrong reasons.”
Business Rescue Practitioner

28
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Business Rescue
provides a second
chance for a
deserving business
5.3.4. Security
A critical determinant of the ability to obtain distressed funding is the value
and quality of security available in the business. With the majority of security
already being held by banks, the challenge faced by distressed lenders is the
management of these securities and ranking thereof when offering corporate
securities to lenders.
Lenders are uncertain about the recoverability of their funds and need to have
trust in management valuations and the allocation of such security.

“Security of finance, change of mind sets – we need to
be more forward looking.”
Development Finance Institution
5.3.5. Lack of reliable information
A new aspect that was raised this year in terms of obstacles for distressed
lenders, is that of the lack of reliable information available to lenders to obtain
comfort about the nature and extent of funding required by the company. This
has been further hampered by directors who have not been more honest and
transparent in their disclosures to stakeholders, leading to the integrity of the
information being questioned.

“Cannot rely on management - they are the ones who
have brought the company into trouble.”
Business Rescue Practitioner
30
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6. Business Rescue in
South Africa
Business Rescue is a relatively new concept in the South African legal system.
The restructuring of companies in financial distress is on the increase globally
and has been common practice in overseas jurisdictions for some time. It
is evident that the use thereof is increasing locally, however a number of
shortcomings have been identified. Survey respondents indicated what is
working and what is not in the field and provided some suggestions to ensure
the sustainability of the industry going forward.

17.2%

18.2%
30.3%

2015
24.2%

41.5%

2014

17.2%
0-25%

6.1. Business Rescue success

26-50%
12.1%

6.1.1. Extent of cases constituting Business Rescue and related
success rate

15.2%

51-75%
>75%

17.2%

6.9%

NA

45% of respondents deal with less than 25% business rescue cases.

Success rate of cases dealt with that have entered Business Rescue

3.4%

12.1%

13.8%
30.2%

15.2%

2015

15.2%
15.2%
12.1%

0-15%

0-25%

15-25%

26-50%

26-50%

51-75%

51-75%

>75%

>75%

NA

2014

20.7%

55.2%

And furthermore, of the Business Rescue cases dealt with, 30% (2014: 42%)
of the cases have a less than 25% chance of success. In reality, the real success
rate is seen to be closer to 12%. The number of respondents that reported a
success rate of 26% - 50% increased significantly from 7% in 2014 to 12% in
2015. Compared to 2014 (34%), more respondents (39%) reported a success
rate of more than 50%. Overall more respondents reported higher success
rates in 2015 compared to 2014.

6.9%

NA

Percentage of cases dealt with that have entered Business Rescue
Survey participants were asked how many of the cases they dealt with are
Business Rescue cases, as well as what the success rate of those cases are. The
results revealed that for 45% (2014: 55%) of the cases dealt with, less than
25% were Business Rescue matters. 15% of the respondents reported that
more than 75% of the cases they dealt with entered Business Rescue, this is a
slight increase from 14% in 2014.
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6.1.2. Measure of success of Business Rescue
Most respondents defined success in business rescue as the business
continuing on a solvent basis, better return for creditors and
implementation of the business rescue plan.

35

33.3
30.0

30

28.6 28.9

When comparing the results to last year, the business continuing on a
solvent and liquid basis and better return for creditors increased and the
implementation of the Business Rescue plan decreased slightly. On the whole,
the ranking of the top three definitions remained the same.
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Other
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An important question posed to respondents was what they see as “success”
in Business Rescue. The top success indicator for a success as selected by
33% (2014: 30%) of respondents, was where the business continues on a
solvent and liquid basis after it has exited Business Rescue. This was followed
closely by 29% (2014: 29%) of respondents indicating that a better return for
creditors is seen as a successful outcome. The implementation of the Business
Rescue plan is seen as the third most important measure of success by 12%
(2014: 16%) of respondents.

When a business continues on a solvent and liquid basis, the viability of the
business appears more promising and more likely than not, the business will
carry on as a going concern in the foreseeable future. When this takes place,
creditors will be repaid, stakeholders should be more at ease and employee’s
jobs will largely be secured. Thus it is comforting to know that Business
Rescue is measured on this success metric by most respondents as this success
indicator branches off to other successful indicators as well.

2014

Definition of “success” in terms of a Business Rescue

Business Rescue was introduced through the enactment of the Companies Act
71 of 2008. The main purpose of the Act is to “provide for the efficient rescue
and recovery of financially distressed companies in a manner that balances the
rights and interests of all relevant stakeholders”.
An increase in cases, success rates and the creation of awareness in this
business practise will all contribute to solutions for stakeholders and financially
distressed businesses.

“Return for creditors often has a knock-on effect on the
other factors e.g. business as a going concern are
important consequences.”
Commercial Bank

34

South African Restructuring Outlook Survey Results 2015

35

6.2. Parties placing companies into Business Rescue vs
opposing a Business Rescue

6.3. Business Rescue Practitioners (“BRP”)

In 2015, respondents were asked who the parties are who most often place
a company into Business Rescue, and unanimously the board of directors
were the group who have to date placed the most number of companies into
Business Rescue.
It was noted that a reason why affected parties (i.e. employees, trade unions,
creditors and shareholders) have not done so more often, is due to the more
onerous and costly burden of proof on them to place a company into Business
Rescue through the court.
60

100% of the respondents believe that business rescue practitioners
are not adequately skilled or qualified.
All of the respondents felt that the BRPs were not adequately skilled or
qualified to perform their duties, in contrast to 79% in 2014. This is a
significant increase from the prior year. A Business Rescue Practitioner has
full management control over the company. He or she may delegate certain
functions to a director on the board of the company or to a person who was
part of the pre-existing management of the company – thus highlighting the
importance that the BRP must be adequately skilled and qualified.

55.7

50

One of the key criticisms raised was the fact that BRPs were perceived to be
opportunists who have a liquidation mind-set, rather than have the intention
of rescuing the business.

43.5
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6.5

8.6

Government

10

8.6
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Employees

20

2014

Groups which are likely to oppose business
rescue - 2015

Business Rescue vs opposing a Business Rescue
On the flipside, respondents indicated that the party who is most likely to
oppose a Business Rescue is the commercial banks, potentially pointing to the
tension between these parties during the Business Rescue process.
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2015

78.8%
100%

Yes
No

Belief that the current body of Business Rescue Practitioners are
adequately skilled and qualified to perform their duties
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“Large scale abuse of the process – [they] first take the
money for their own fees then what’s left is for
creditors. Few are adequately skilled.”
Commercial Bank
Although all respondents believe that the current body of BRPs are not
adequately skilled and qualified, it is worth noting that many believe that a
BRP needs practical, relevant working experience in turning around a company.
Some respondents indicated that they have only worked with a handful of
competent BRPs.

“Only a small number that are trusted. There is
an enormous shortage of BRPs that have the
right experience.”
Lawyer
The reasons for the overwhelming “no” can mainly be ascribed to the
following concerns with regards to BRPs, which have largely remained
unchanged from 2014:
6.3.1. Experience
The lack of practical and relevant experience in turning around a business
was raised as a huge concern among respondents. Respondents noted
that they have worked with very few BRPs who have sufficient knowledge
and experience.
The downfall of the BRPs was as a result of too complex transactions, a large
number of cases being taken on at the same time and not focusing on the
issue at hand. It was noted that an ideal BRP profile candidate should be an
“ex-CEO” or equivalent, who has a commercial, strategic mind-set, and is
forward looking in his/her decision-making.
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6.3.2. Qualifications
Many different views were shared in terms of the type of qualifications and
education a BRP needs, with many believing that merely having a financial,
legal or management degree is not sufficient.
Some respondents believe that no formal training is needed and others
believe that there are insufficient skills, qualifications and lack of specialists in
the industry.
However, many agree that other critical skills that are required during a rescue
include being able to motivate all parties, being a good communicator and
negotiator, having a strong ability to analyse and understand a business and
most importantly having the necessary experience to turn a business around.
A strong view was shared that liquidators are not the appropriate candidates
for BRPs as they have a liquidation mind-set, instead of a solvency one,
and their main aim may not be to rescue the business. They are converted
insolvency practitioners, who do not necessarily have the appropriate skills or
experience to take the business forward.
Lastly, some respondents feel that the approach to a Business Rescue is still
too legally focused and not commercial enough. In addition they feel like there
is an insufficient understanding of the commercial and financial viability of a
potential rescue.

“Insufficient knowledge and experience. Milking the
company of funds and then liquidate. Don’t know how
to implement.”
Business Rescue Practitioner
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6.3.3. Opportunists
Many BRPs were described as opportunists or “fly by nights” who are merely
taking on Business Rescues due to the fees that can be earned. Respondents
feel that these individuals are abusing the process and undermining the
credibility and reputation of the industry.
Some respondents stated that BRPs manipulate the liquidation valuation to
make Business Rescue look more appealing than liquidation, after which they
compromise the debt and end the Business Rescue, without fixing the issues.

6.4. Other considerations in Business Rescue
SARS and the Courts are having an impact on business
rescue matters.
6.4.1. SARS and tax related matters

9.1%

“Unethical behaviour by some BRPs.”
Academic
6.3.4. Lack of regulation
Finally, many respondents agree that there should be better regulation of BRPs
in order to ensure that they adhere to professional standards and are bound by
a disciplinary code.
Therefore BRPs need to be held accountable by a strong independent regulator
to manage the individuals who are abusing the process.
Lastly, a formal framework and qualification is required to benchmark and
measure all potential individuals and ensure that they meet certain minimum
standards and criteria.

“Barriers for entry is low and the regulatory body
is weak.”
Business Rescue Practitioner
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36.4%

54.5%

Yes
No
Not applicable

If you have been involved in Business Rescue, have you encountered any
tax/SARS related issues?
Respondents were asked whether they have encountered any tax related issues
during a Business Rescue, to which 55% responded yes. One of the main
issues faced by the respondents was that SARS was unresponsive in Business
Rescues, and at times obstructive to the process. Having said that, many
have noticed active engagement from certain SARS regions regarding their
understanding of Business Rescue.
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6.4.2. Courts
Similarly, respondents were asked whether they have encountered any
court related issues during a Business Rescue, to which 72% responded yes.
These challenges included long delays in dealing with courts, inconsistent
judgements, heavy burden of proof required and significant court costs.
Recommendations were made to institute dedicated Business Rescue courts to
address these type of cases.

6.5. Level of awareness of Business Rescue
The level of awareness of Business Rescue amongst typical stakeholders
varied greatly, with Commercial Banks coming out tops, followed closely by
Development Finance Institutions. The parties with the lowest awareness levels
were Trade Unions, Employees and Boards of Directors.
Trade Unions have a good opportunity to enquire about the prospects of an
entity filing for Business Rescue, as they are one of the few parties who can
request access to the company’s financial statements. Raising awareness and
education of this stakeholder group is key.
The low level of awareness of Business Rescue by boards of directors is
concerning. As per our survey, 78% of respondents were unaware of their
responsibility concerning Business Rescue when the company is financially
distressed. This lack of awareness is critical as they stand to be personally
liable in terms of the Companies Act if they do not fulfil their fiduciary duty in
this regard.

28.1%

71.9%

Yes
No

Are you aware of any court challenges with administering
Business Rescue?
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6.6. Effectiveness of Business Rescue
Upon enquiry of the reason for the low success rates, respondents shared
what makes a Business Rescue effective and what hinders a company from
existing in a healthy solvent position post-Business Rescue.
Some respondents commented that the industry is becoming more robust
and effective as Business Rescue is entering its fourth year since the
implementation of the Act, with the industry starting to reach levels of
sophistication not yet seen before. The small groupings in competent BRP’s
and certain court precedents have served to assist the development of the
rescue and restructuring process.
Business Rescue has also allowed a number of companies a second chance,
which would not have had that opportunity under the previous regime.
As noted before, Business Rescue can be very effective for a deserving
company i.e. a company which became distressed due to an external event,
but has good management and good products. However it is not appropriate
for a terminally ill business.

“BR is an excellent remedy for deserving businesses.”

“Need a body who is recognised by the legislation to
manage the BRPs as a profession.”
Business Rescue Practitioner
The industry also needs more success stories, where success is defined and
measured and where all industry players can use the lessons learnt.

“It is working but there are still many teething issues Better than what there was before.”
Lawyer

Regulator
The need for a competent BRP cannot be understated if a Business Rescue is
to be successful. This individual needs to be able to act in the best interest of
all its stakeholders. Aligned to this, cooperation from and interaction with all
stakeholders is crucial.
The availability of local funding and importance of a strong regulatory body is
critical. Professional bodies need to take a more active role.

Conclusion
Overall respondents commented that Business Rescue is a growing industry.
Respondents have seen an increase in both the number of cases and
success thereof. Evidently this will create awareness to stakeholders and
lenders and allow them to tap into an untapped market in the near future.
Respondents have clearly noted that in order for the industry to grow it
needs to correct the flaws in the legal environment. They also highlight the
importance of the appointment of a regulatory body.

“Increased regulation for Business Rescues [is required]
resulting in better a reputation.”
Commercial Bank
44
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7. What does
the future hold?

The way forward...

With the introduction of Business Rescue on 1 May 2011, the last
four years have certainly been an interesting time for the restructuring
industry. Overall 70% of respondents feel that Business Rescue has
brought about a positive change in our law system.

30.3%

69.7%

Yes
No

Do you think the implementation of Business Rescue has resulted in a
positive change to our Company Law system currently in place?
A number of new players are expected to enter the market in the
future, including international institutional investors and distressed funds.
Incompetent and unscrupulous BRPs will be weeded out naturally and only
the best will remain.
The small complement of proficient BRPs and court precedents will continue
to develop best practice in the industry. The creation of specialised courts
further provide clarity on ambiguous areas in the legislation.
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8. About Deloitte

At the same time, smaller Business Rescue matters will fall away, as those
who are not deserving of filing for Business Rescue, will be “weeded out”.
Only deserving cases will succeed and Business Rescue will be used as it was
designed to.

Deloitte, one of Africa’s leading professional services firms, provides
Audit, Tax, Consulting, Risk Advisory and Corporate Finance services
through approximately 3 900 people in nine offices in South Africa and
17 cities in Southern Africa. Deloitte is the South African member firm of
Deloitte Touche Tohmatsu Limited.

This will in turn improve the Business Rescue success rate, increasing the
confidence in the industry and bringing to the fore a number of success stories
that emulate what the industry strives to achieve.

8.1. About Deloitte

With the growing number of stakeholders involved in workout and
restructurings, the question of who will assume the greatest influence in future
restructurings is becoming increasingly critical. For now, senior lenders are
expected to continue to lead future restructurings, though junior lenders are
expected to become more active as time goes on.

Deloitte is the brand under which in the region of 210,000 professionals
in independent firms throughout the world collaborate to provide audit,
consulting, financial advisory, risk management, and tax services to
selected clients.

At the same time, the lack of appreciation as to the mechanisms available,
and the opportunities to acquire distressed companies at a significant discount
in the Business Rescue process serves to undermine the further development
of rescue in SA. Post-commencement Finance (PCF) is sorely lacking
and innovative structures are required. This is as a direct result of a lack of
understanding of the nature of PCF and the advantages it might offer a
PCF provider.
The CIPC will increase the level of transparency in the industry through the
provision of up to date information and statistics on the industry.
A strong professional body, recognised by the law will emerge, who aims to
professionalise the industry, increase the level of governance, attract talented
young people, set the benchmark for education of practitioners and uplift the
standard of the industry.

Deloitte in South Africa is a member firm of Deloitte Touche Tohmatsu Limited.

8.2. Fully integrated consulting and advisory professional
services firm
Deloitte, offers clients a broad range of fully integrated services in areas of
audit, tax, consulting, risk management and financial advisory.
Our client service teams, under the leadership of a Lead Client Service Partner,
create powerful business solutions for organisations in Southern Africa and
around the world. We are constantly updating our offerings in response to our
clients’ requirements and we tailor services to suit your particular needs. Our
global, integrated approach combines insight and innovation from multiple
disciplines with business and industry knowledge to help our clients excel
anywhere in the world.
Each of our services gives you the depth, dimension and experience you need
to innovate and grow.

In conclusion, most respondents still believe that this industry has a growing
and bright future. Restructuring (and more specifically Business Rescue) is
becoming increasingly sophisticated and more dynamic than ever before.
We look forward to capturing the developments in the industry through
future surveys.
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9. Deloitte Restructuring
Services
8.3. The Corporate Finance Division

The Restructuring Services professionals specialise in providing preeminent
and in-depth professional and financial advisory services to management and
stakeholders of underperforming and financially distressed businesses or those
approaching insolvency. By leveraging their extensive experience, they partner
with creditors, equity holders, the legal community, bank syndicates, and other
interested parties, with the objective of maximising stakeholder’s recoveries
and protecting their investments through either exiting the business, turning
the business around or a combination of both.

The Corporate Finance team offers “one point of call” encompassing every
aspect of a transaction. Together with other Deloitte services such as tax,
consulting, and legal, we provide a comprehensive solution to client using
global best practices and our global and local network.
Deloitte South Africa’s Corporate Finance division operates as a national
practice from its offices in Johannesburg, Durban, and Cape Town.
With over 70 corporate finance professionals led by nine partners, we are able
to deploy resources at short notice. The majority of our professional staff are
Chartered Accountants, from a multitude of backgrounds including industry,
investment banking, and public sector.
The services offered by corporate finance include:
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•

Advisory Services

•

Buy- side and sell- side due diligence reviews

•

Debt Advisory

•

Sponsor Services

•

Valuations

•

Vendor Services

•

Independent business reviews and Restructuring Services

9.1. Deloitte South Africa core restructuring and
turnaround skills
Core skill

Benefit to our clients

Detailed
analysis and
review of
company
business
plans

• We frequently perform an independent, unbiased review of company business plans based upon
understanding historical performance and market and operational factors
• The main output from this review is a detailed sensitivity analysis modelling potential scenarios
and understanding the impact on projected free cash flows. This enables us to assess the company’s
funding requirements during the period of the business plan

Reviewing
and assisting
with the
preparation
of short term
cashflow
forecasts

• We advise companies on best practice principles in respect of short term cash flows forecasting
drawing upon templates developed across different industries
• This helps management teams and their funders to understand immediate working capital funding
requirements and how to manage any cash shortfalls
• As with review of the longer term plan we consider potential sensitivity scenarios and their impact
on funding requirements

Detailed
analysis and
review of
company
business plans

• Based upon understanding the funding requirements from reviews of both short and long term
forecasts, we advise funders and management teams on potential options and alternatives, e.g.
amend and extend; debt restructuring; divesting of assets; Business Rescue and insolvency
• Understanding the valuation of the business from the perspective of a going concern and sale of parts

Assisting
with
turnaround
plans

• We frequently assist both funders and management teams with turnaround plans. This draws upon
a breadth of experience within Deloitte. These turnarounds can include:
- Assessing the “As-is” status of the business and developing an operational and financial
turnaround strategy
- Derive a financial baseline presenting the “To-Be”
- Providing interim management support such as senior management resources

Providing
debt
advisory and
restructuring
services

• The team creates value by helping clients to devise the most appropriate funding objectives and
structures, identify the best source of funds and subsequently extract attractive terms from the market
- as well as reduce execution risk and costs
• Our effectiveness is derived from the experience we bring, coupled with our research, study and
devotion to the intricate business of funding projects

Running a
distressed
M&A
process

• We have been involved with Business Rescues which have required a reputable and independent
company to facilitate a disposal process, in order for creditors to have comfort in the service
provider engaged by the Business Rescue Practitioner
• Through our experience we developed an efficient and streamlined process which facilitates
a disposal process which has the ability to meet the short timelines typically faced with these
distressed transactions
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9.2. Deloitte Restructuring Services – Global Footprint

Americas
73
259

Asia-Pacific
EMEA

49
488

64
462

RS Services
Business Review
Chief Restructuring Officer
Contingency Planning
Creditor Advisory
Distressed Debt Advisory
Formal Restructuring and Insolvency
Portfolio Lead Advisory Services
Turnaround & Performance Improvement
Working Capital Optimisation
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RS at a glance
Partners
Professionals

180+
1,200+

Partners
Staff
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10. Contacts

Nisha Dharamlall
Partner
Restructuring Services
Tel:		
+27 (0)11 806 5605
Mobile:		
+27 (0)83 452 2981
Email:		
ndharamlall@deloitte.co.za

Fredré Meiring
Partner
Debt Restructuring & Fast-Track M&A
Tel:		
+27 (0)11 209 6728
Mobile:		
+27 (0)83 457 1395
Email:		
fmeiring@deloitte.co.za

Wanya Du Preez
Senior Manager
Restructuring Services
Tel:		
+27 (0)11 209 6126
Mobile:		
+27 (0)83 272 0892
Email:		
wdupreez@deloitte.co.za

Evelyn Moodley
Senior Manager
Restructuring Services
Tel:		
+27 (0)11 209 6931
Mobile:		
+27 (0)82 559 6089
Email: 		
emoodley@deloitte.co.za
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