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Is tax residence still a challenge under PITA?
In Nigeria, the main factor for determination of tax residence of non-nationals is physical presence. An individual
is deemed resident in Nigeria, if he/she exercises duties of employment in Nigeria. The residence risk for expatriates
under foreign employment is triggered where the duties of employment is carried out in Nigeria for a period of 183
days or more (including temporary period of absence) in a 12 month calendar year
resident in both contracting states,
his residency will be determined
based on the state with higher
presence of the determining factors
(place of permanent home, center of
vital interests, habitual abode and
nationality).

With the dwindling oil revenue and
resultant decline in allocation from the
Federation Account, State
Governments are expected to look
more at internally generated revenue
to meet the increasing costs of
governance. Individuals and other tax
payer liable to taxation under the
Personal Income Tax Act (PITA) need to
wake up to their obligations under the
Personal Income Tax Act to avoid
being caught in a web of multiple
taxation due to initial tax payment to
wrong tax authority. Itinerant workers
are most affected in this ugly situation,
as they are liable to tax wherever they
work.

Where the income is taxed in one
contracting state, the other
contracting state should grant tax
credit to the individual against the tax
paid to avoid double taxation.

In Nigeria, individuals (expatriates and
nationals alike) except itinerant
workers, are expected to pay their
personal income tax to the state in
which they are deemed to be resident.
In cases where an individual has more
than one place of residence, its tax
becomes payable to the state that is
deemed to be its principal place of
residence.
Section 3 of Personal Income Tax
(Amendment) Act 2011 (PITAM)
empowers States tax authority to
impose and collect tax from an
itinerant worker wherever he/she is
found during the year. An itinerant
worker includes an individual
irrespective of his status who works at
any time in any state during a year of
assessment (other than a member of
the armed forces) in more than one
state and for a minimum of twenty
(20) days in at least three (3) months
of every assessment year. In assessing
the itinerant worker for tax for any
year of assessment, credit should be
given against any tax paid to other tax
authorities for the same year of
assessment.
The residence of a tax payer depends,
amongst other things, on the source
of his/her income. For an individual
whose only source of income is from a
Nigerian employment, which he/she
enters into on the first day of January
in a year of assessment or who first
becomes liable to tax in Nigeria by
reason of that employment, his/her tax
shall be accounted to the tax authority
of the state where he/she resides.
Where the tax payer maintains dual
abode in a year of assessment, his/her

principal place of residence shall be
deemed to be the place that is
nearest to his/her usual place of
work.
In the case of individuals who work
in the branch office or operational
site of a company or other
companies, the principal place for tax
purposes shall be the location of the
operational site or branch office. In
this case, the taxing authority of the
state where the operational site or
branch office is situated will have the
taxing right for the income earned by
the employees. This scenario covers
employees under subcontracting
arrangement where the employer
may be located in a different state
while the employees work for
another company located within the
jurisdiction of another taxing
authority.
For individuals under global labor
mobility, tax residence varies from
jurisdiction to jurisdiction. While
some countries determine individual
residence based on physical presence,
others use combination of factors
such as location of permanent home,
economic interests and family.

In Nigeria, the main factor for
determination of tax residence of
non-nationals is physical presence.
An individual is deemed resident in
Nigeria, if he/she exercises duties of
employment in Nigeria. The residence
risk for expatriates under foreign
employment is triggered where the
duties of employment is carried out in
Nigeria for a period of 183 days or
more (including temporary period of
absence) in a 12 month calendar year.
Further, no expatriate/foreigner is
allowed to be in long term
employment in Nigeria except he/she
is on a Nigerian company's quota
position and holds a valid work and
residence permit.
Individuals deemed to be resident in
Nigeria are liable to tax in Nigeria on
their worldwide income while nonresident individuals are taxed on their
Nigeria source income.
The gain or profit from an
employment shall be deemed to be
derived from Nigeria if the duties of
the employment are wholly or partly
performed in Nigeria, unless the
duties are performed on behalf of a
non-resident employer and the

employee is not in Nigeria for period
or periods amounting to 183 days
and the remuneration is liable to tax
in that other country.
There have been speculations on
what constitutes residency for
individuals who hold dual or multiple
residency in countries whose basis of
taxation is residency. This relates to
individuals whose terms of
employment involve dual or multiple
locations at same time and
individuals who work in a different
location while they maintain their
family in another state.
The first recourse for the states
(countries) is the provisions of double
taxation agreement (DTA), if
applicable, to determine the
jurisdiction that has the first right to
tax the income of the individual. In
line with the provisions of the OECD
model convention a resident of a
contracting state (i.e. parties to the
double taxation agreement) is any
person who under the laws of the
State is liable to tax by reason of
his/her domicile, residence, place of
management or other criteria of
similar nature. Where the individual is
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The Joint Tax Board should harmonize
the tax process and facilitate the
issuance of the country wide unique
Taxpayer Identification Number to
foster the required collaboration
amongst the States tax authority. This
will provide a platform for
reconciliation of taxes paid to wrong
States tax authority and prevent the
tax payer from suffering from
multiple taxation resulting from
residence issues. The States Revenue
Authority also can overcome the
issue of tax losses by ensuring that
resident individuals who wish to
claim foreign tax credit in their home
countries are provided with relevant
documentation to show proof of
income and tax payment in Nigeria.
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