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As a result of the stagnating economy due to the COVID-19 pandemic, an 

increasing number of companies are experiencing liquidity problems. 

Investors in real estate could increase their liquidity position by selling 

business assets and lease them back ("sale-and-lease-back"), thereby 

generating an immediate cashflow. European and national case law 

recently emphasized VAT consequences of sale-and-lease-back 

transactions. How do these impact sellers and buyers? 

Kevin van Lierop & Maud Verscheijden (Deloitte Real Estate, 2020)  

  



Real Estate Trilogy – Part 1. Core fundamentals of sale-and-lease-back 

 

A sale-and-lease-back consists of two different 

components: the sale and supply of the business 

asset by the seller to the buyer and the subsequent 

lease from the buyer to the seller. When the business 

asset concerns immovable property, as is presumed 

in this context, it is also possible to work with rights in 

rem (e.g. leasehold). The latter has very specific VAT 

consequences that go beyond the scope of this 

article.  

For VAT purposes, each taxable supply is to be 

regarded as distinct and independent, unless two or 

more supplies are so closely linked that they 

objectively constitute a single indivisible supply from 

an economic point of view, the division of which 

would be artificial. Therefore, the starting point is that 

the supply and leaseback are separate for VAT 

purposes and the VAT treatment should be based on 

their own merits.  

In both European and national case law, the possibility 

is left open that under certain circumstances there is no 

supply and leaseback, but that the VAT relevant supply consists of providing financing to 

the seller whereby the immovable property is, presumably, transferred to the buyer as a 

form of collateral. This leads to other VAT consequences as a result of the transaction. 

The question arises as to whether a sale-and-lease-back can qualify as a so-called 

transfer of a going concern, meaning no VAT is triggered by the transaction. In that case, 

the buyer substitutes the seller regarding the VAT position of the immovable property. 

But what about other important consequences that should be considered by buyers 

and sellers? 

Interested in learning more? 

Stay tuned for the next release of this Deloitte trilogy on www.deloitte.nl/bps, which will 

take you on a deep dive into points of attention with regards to VAT for sellers in sale-

and-lease-back transactions (Part 2). The final release will address the same topic from a 

buyer’s point of view (Part 3). 

Note: If the transaction is correctly designed and the documentation is compiled with care, 

neither the buyer or seller has to experience adverse VAT consequences. In case you wish to 

benefit from additional expertise, you are welcome to reach out to Kevin van Lierop 

(kvanlierop@deloitte.nl or +318 828 813 64) 

Core fundamentals of  

sale-and-lease-back  

during the pandemic 

This article is the first of a 
trilogy discussing VAT 

consequences of  

sale-and-lease-back under 

COVID-19 circumstances. 

The following two editions 
will address important 

points of attention 

regarding VAT for sellers 

and buyers respectively. 
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