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The recent Supreme Court decision of Debut Homes Limited 
(In Liquidation) (Debut) found the company’s director to be 
in breach of a number of his duties under the Companies 
Act 1993 (Act) and found that he was personally liable to pay 
compensation to the company. 

This decision has significant implications for directors and their 
decision-making process in respect of continuing to trade or 
winding down the affairs of potentially insolvent companies.

Should your company 
be continuing to trade?

Background
1.  Debut was a residential property development company. 

Mr Cooper was the sole director. He and his wife were the 
shareholders.

7.  The Trust advanced $380,000 to Debut as working capital. 
Debut granted a security interest to the Trust in its assets. 

2.  By October 2012, Debut was in serious financial difficulty. At this 
time, Debut had collected the GST on the sale of two properties 
(which was payable in November 2012) and had  
a further five properties in various stages of completion.

8.  All properties were sold and the mortgagees satisfied.  
A portion of the Trust’s loan was also repaid. No GST  
was paid to Inland Revenue.

3.  The properties were subject to two mortgages, personally 
guaranteed by the director and/or his family trust (Trust).

9.  In March 2014, Debut was placed into liquidation on Inland 
Revenue’s application. Inland Revenue was owed $450,000 and 
trade creditors $49,000.

4.  The director met with the accountant in November 2012. 
The director had prepared forecasts including estimated sale 
prices based on advice from real estate agents. There was a 
projected deficit of over $300,000.

10.  The liquidators brought proceedings against the director 
for breaching his duties. The High Court found in Debut’s 
favour. The director appealed to the Court of Appeal, which 
overturned the High Court’s findings. The Supreme Court 
reversed the Court of Appeal’s decision and reinstated the 
order of the High Court. 

5.  The accountant told the director that the mortgagees would 
likely bankrupt the director for any shortfall, but Inland Revenue 
might negotiate and write off the balance.

11.  The director was to pay compensation of $280,000 to Debut.

6.  The director made the decision that the existing developments 
would be completed and sold, and GST arising from output tax 
on the sales would not be paid to Inland Revenue, but would 
rather be paid to the mortgagees and used for working capital. 

12.  The Trust’s security interest in Debut’s assets was set aside  
to the extent that the Trust could not receive, as a secured 
creditor, the compensation in priority to Inland Revenue and  
the trade creditors. 
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Key takeaways from the judgment 

 •  Maintaining the solvency of a company is vital. The interests of creditors have to be considered where the company is insolvent  
or nearing insolvency.

 • The Act provides protection for creditors in the form of the solvency test and formal processes such as voluntary administrations, 
liquidations and creditor compromises. Another formal mechanism is a receivership under the Receiverships Act 1993. 

 • Voluntary administrations, liquidations and receiverships require persons independent of the directors to run the process.  
The removal of decision making powers from directors in such circumstances recognises that:
 – Directors may not be appropriate decision-makers in times of solvency or near-insolvency;
 – Directors’ decisions may be compromised by conflicting interests; and/or
 – Directors may be too close to the company and its business to take a realistic and impartial view of the company’s situation. 

 • Administrators, receivers and liquidators have personal liability for debt, including GST, incurred in fulfilling their duties.

 • The involvement of creditors is required so the creditors’ respective interests can be considered. Creditor compromises, voluntary 
administrations and liquidations require the involvement of creditors in the form of meetings and/or voting.

 • Directors of insolvent and near-insolvent companies may choose to remain in office to retain their decision-making powers and run 
an informal process to turnaround and/or wind down the business. Informal processes must accord with directors’ duties under the 
Act, take into account the importance the Act places on maintaining solvency and be aligned with the formal processes.

 • If a company reaches the point where continued trading will result in a shortfall to creditors, the company is not salvageable AND 
it continues to trade, its directors may be found to have breached their duties (s135). It is not a defence that ongoing trading was of 
benefit to some creditors or the overall deficit projected was reduced.

 • If directors agree to obligations being incurred where they do not believe on reasonable grounds that the company will be able to 
perform the obligation when it is required to do so, the directors may be found to have breached their duties (s136). This includes 
non-contractual obligations (e.g. GST). Directors will breach their duties if they take a course of action that results in a higher return 
to one creditor, at the expense of other creditors. i.e. “robbing Peter to pay Paul” (e.g. using the GST collected to pay a secured debt). 

 • If directors do not act in good faith and in what the directors' believe to be the best interest of the company, the directors may be 
found to have breached their duties (s131). Where a company is insolvent or near-insolvent, directors must consider the interests of 
all creditors, observe statutory priorities and act without personal interest (e.g. choosing to apply funds realised from property sales 
to fund further work and satisfy secured debts which are personally guaranteed, rather than paying GST).
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The trade on decisions in a nutshell…

Will there be a shortfall from continued trading?

Is the business salvageable? Is the company 
only suffering temporary liquidity issue?

Formal processes

Creditors compromise, receivership, 
voluntary administration or liquidation

Advantages:

• The processes bind creditors.

•  Further breach of director duties 
are avoided.

Disadvantages:

• Value can be destroyed.

• Costs can be significant.

•  Know-how/goodwill can be 
reduced/lost.

Informal processes

Must mimic a formal process & all 
creditors must be consulted

Advantages:

• Value more likely to be preserved.

• May cost significantly less.

•  Know-how/goodwill can be 
retained.

Disadvantages:

•  The processes will not bind all 
creditors. Creditors may force a 
formal process upon the company.

•  Potential for exposure to further 
breaches of director duties if:

 –  Decisions are not made in good 
faith and in best interest of the 
company (s131); or 

 –  The company incurs an obligation 
and there are not reasonable 
grounds to believe that the 
company can perform the 
obligation when it is required  
to do so (s136)

Restructuring/turnaround

Directors’ duties are continuous

• Take professional advice.

• Prepare and document a plan.

•  Re-assess whether the business  
is still salvageable. Document and 
amend the plan.

•  Trading in the hope that the 
business is salvageable should last 
a matter of months only.

Continue to monitor trading

YES

YES

NO

NO

OR
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How can we help?
When your company could be facing a shortfall from continued trading,  
we have an experienced team with the right skills to assist you in  
your decision-making process. 

Navigating the options
We are experienced at dealing with companies that are experiencing financial stress or distress. We can help  
you understand all of your options to rescue your company and obtaining the support from your stakeholders. 
Where a formal process is unavoidable, we can help you to understand what this means for you, your employees 
and creditors.

Liquidity/salvageability assessment
Our team is highly skilled in determining whether there will be a shortfall from continued trading, whether  
a company’s financial difficulties are temporary and whether the business is salvageable. We can help you  
prepare and stress test short, medium and long-term integrated forecasts and test the reasonableness of key 
drivers of liquidity (e.g. debtors, inventory and sales). Stress testing will allow you to determine the length of time 
your business can trade under different circumstances, and allows you to consider your actions earlier rather than 
leaving it until it is too late. 

Restructuring and turnaround
We can help you develop a restructuring and turnaround plan for achieving sustained improvement in operating 
and financial performance. We will understand your situation by getting behind the symptoms and looking at 
the causes through traditional methods as well as advanced analytics, and assess whether the business has the 
capability to manage change. We can work with you to prepare and document a restructuring plan.

Maximising value
We have significant transaction experience, including sell-side M&A, valuation, due diligence and transaction tax. 
Our transactions experts understand the drivers of value, are well connected to sources of capital and are skilled 
at maintaining competitive tension throughout every process.

Compromising with creditors
A creditor compromise is a formal process that could give you the breathing space and protection that you need 
to work through a restructuring and turnaround plan. Our team is able to guide you through the design of a 
compromise proposal, presentation of the proposal to creditors (including the result to creditors if a liquidation 
was to take place), negotiations with creditors, the formal voting process and implementation of the compromise.

Insolvency experience 
Our team has significant experience in, and in-depth knowledge of, the formal insolvency processes.  
Our senior practitioners are Licensed Insolvency Practitioners, each with decades of experience and with 
hundreds of formal appointments between them. They can help you understand what to expect from a formal 
process. If an informal process is feasible, they can assist you to mimic a formal process and consult with secured 
and unsecured creditors. 
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Contacts

David Webb
National Leader –  
Restructuring Services

Tel: +64 9 303 0959

Email: davidwebb@deloitte.co.nz

Rob Campbell
Director 

Tel: +64 9 975 8561

Email: robecampbell@deloitte.co.nz 

Viv Madsen-Ries 
Director

Tel: +64 9 303 0940 

Email: vmadsenries@deloitte.co.nz 

Shawni Hadfield 
Director 

Tel: +64 4 470 3793

Email: shhadfield@deloitte.co.nz 

Colin Owens
Director

Tel: +64 4 470 3779 

Email: cowens@deloitte.co.nz

The Deloitte Restructuring Services team has wide experience 
in business rescue and determining the most appropriate 
course of action for the company and you as a director.
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