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TWG report overview

With two tax working groups having 
reviewed and reported on the state of 
the tax system already this century, it is 
perhaps unsurprising that this year’s Tax 
Working Group’s (TWG) Interim Report 
makes few concrete recommendations for 
change in our tax systems at this juncture. 
In the same vein, it is further unsurprising, 
given its interim nature, that those changes 
being recommended in the report are 
more micro in focus and that the more 
macro challenges, such as the taxation of 
capital, is still a work in progress. However, 
the Interim Report is useful in raising a 
number of issues which, if the TWG is to 
be judged as “successful”, will need to be 
concluded in the final report scheduled for 
release in February 2019.

The Interim Report provides a glimpse  
as to where the TWG’s recommendations 
are heading. Refer to our “TWG decisions 
at a glance” summary for a snapshot of 
what has been recommended, dismissed, 
deferred to someone else or identified  
as needing to be worked on further by  
the Group. 

The most highly anticipated aspect of 
the Interim Report is in relation to the 
taxation of capital. The report doesn’t 
give a view either way at this stage, 
but instead provides comprehensive 
coverage of the issues which need to be 
considered if New Zealand moves to have 
more comprehensive taxation of capital 
income. The report is clear that there is 
more work to be done before a conclusion 
can be reached, including considering 
flow on impacts for savings and the Māori 
economy as well as considering issues 
such as blackhole expenditure and building 
depreciation. But, given the level of detail 
provided on areas for further work, it 
seems likely that introducing this type 
of tax would result in significant added 
complexity to the tax system. This raises an 
obvious question as to whether there is an 
adequate trade-off from expected revenue 
collected versus compliance costs added, 
and whether more targeted rules specific 
to identified “problem” areas like property 

would be a more effective and politically 
palatable solution.

With not many firm conclusions, the Interim 
Report leaves us hanging until early next 
year as to what the future of the tax system 
could look like and what all the options 
and trade-offs will be. While there will 
inevitably be change recommended, the 
sense is that it will be more evolutionary 
than revolutionary. A key question for 
business will be what is in the final report 
to offset any potential additional taxes 
or additional compliance costs that may 
arise from the recommendations. In this 
respect, there has already emerged one 
clear recommendation: that the company 
tax rate should not fall from the current 
28 percent rate. Given the global lowering 
of corporate tax rates (New Zealand is 
now the 7th highest in the OECD), if this 
is the direction of travel to be chosen, 
it is important that other initiatives are 
explored to ensure that New Zealand 
remains an attractive place to do business.

Things that we would like to see given more 
consideration in the final report include:

01. More emphasis on initiatives that 
encourage the economy to grow, with 
increased tax revenues flowing from 
that growth, rather than just taxing 
existing economic activity harder. A 
key focus should be on what can be 
done to help New Zealand be more 
productive and grow, rather than being 
drawn into the micro base maintenance 
concerns that have dominated recent 
policy deliberations. 

02. New Zealand is reliant on foreign capital 
and New Zealand’s tax rules need to 
be designed to not only tax capital, but 
also to attract and retain the capital 
needed for growth. As our corporate 
tax rate trends up to be well above 
average, we need to ensure that the tax 
burden on business (including any new 
taxes) does not dissuade investment.

03. The taxation of savings also needs to 
be considered, especially as a strong 
domestic savings pool provides a 
potential source of capital for New 
Zealand business to grow. New 
Zealand is an outlier in following a 
Tax-Tax-Exempt (TTE) model and steps 
should be taken to reduce taxes at the 
investment and earning stages of the 
savings cycle for all taxpayers. At this 
stage there are some modest proposals 
to reduce taxes for the lowest income 
earners, but with the potential for some 
form of capital taxation to emerge 
from the final report, the final outcome 
may end up being more net taxes on 
savings.

We hope this special alert is useful in 
helping you to navigate this Interim Report 
from the TWG, and that our insights 
provide food for thought on what could 
eventually become the biggest tax changes 
in recent memory.

Patrick McCalman

Robyn Walker

Patrick McCalman
Partner

Robyn Walker
National Technical  
Director

https://taxworkinggroup.govt.nz/sites/default/files/2018-09/twg-interim-report-sep18_1.pdf
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TWG decisions at a glance

Retirement savings

 • Modest tax savings for low income earners 
contributing to KiwiSaver and investing in 
Portfolio Investment Entities (PIEs)

Taxation of business

 • Retain the 17.5% tax rate for Māori 
authorities and extend the tax rate to 
subsidiaries of Māori authorities

Administration of the tax system

 • There should be more aggregated statistical 
information released about taxes

 • Statistics should be collected about tax 
consequences of environmental concessions 
or taxes

 • Establish a taxpayer advocate service to 
assist with tax disputes

 • Add a purpose clause to the Tax 
Administration Act 1994

Capital and Wealth

 • Wealth tax or land tax

GST and financial transaction taxes

 • GST should remain largely unchanged 
and the TWG has ruled out a reduction in 
the rate, exemptions for certain products 
and changes to financial services

 • The TWG has ruled out introducing a 
financial transactions tax

Personal taxes and the future of work

 • No reduction in the top marginal tax rate 
of 33%

Integrity of the tax system

 • Inland Revenue should get more powers to 
require shareholders to provide security to 
Inland Revenue; directors should become 
personally liable for arrears on employee 
deduction payments

Environmental and ecological outcomes

 • There should be periodic reviews of the 
Emissions Trading Scheme to ensure it  
is fit for purpose

Taxation of business
Do not:

 • lower the company tax rate 

 • introduce a progressive company tax rate

 • introduce alternative methods of taxing 
smaller businesses

 • change thresholds for depreciating fixed 
assets

Environmental and ecological 
outcomes

 • Do not change the existing petroleum  
and mineral royalty regimes 
(last reviewed in 2012)

Recommend to pursue
Recommendations reached by the TWG:

Recommend not to pursue
The TWG has ruled out pursuing some initiatives:
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Capital and Wealth

 • The Group is still forming its views on the best 
approach towards extending the taxation of 
capital income

 • Work will be undertaken to understand the 
potential implications for assets held by Māori

Retirement savings

 • To continue to consider the taxation of savings 
as a consequence of any conclusions reached 
about taxing capital income

Housing affordability

 • Housing affordability is linked to the work on 
the taxation of capital

 • To further consider 3 initiatives which may 
lead to additional housing supply

Administration of the tax system

 • A review of the information and data collected 
by Inland Revenue

 • Considering the merits of a truncated dispute 
resolution process for small disputes

GST and financial transaction taxes

 • International developments in relation 
to taxing financial services should be 
monitored

 • There should be a review of whether 
contractors should be required to register 
for GST

 • The Government should review the GST 
concessions offered to non for profit 
organisations

International income tax

 • The Government should be ready to 
implement an equalisation tax if a critical 
mass of other countries move in that 
direction

Integrity of the tax system

 • Undertake a review of loss trading and  
loss continuity rules

 • Establish a centralised Crown debt 
collection agency

Personal taxes and the future of work

 • Recommendations about personal tax rates 
will be included in the final report

Taxation of business

 • Consider measures to reduce compliance 
costs e.g. increasing thresholds for 
provisional tax, trading stock and deducting 
legal fees

Integrity of the tax system

 • Further consider Departure Prohibition 
Orders on taxpayers with unpaid tax and 
aligning the standard of proof for GST and 
PAYE offences

Environmental and ecological outcomes

 • Review existing tax concessions for 
agriculture which results in degrading natural 
capital and consider incentives for activities 
which generate environmental benefits

Corrective taxes

 • Alcohol excise taxes should be reviewed 
and simplified; priority should be given to 
measures to stop smoking rather than more 
increases to the tobacco excise rate; and the 
Government should articulate its goals in 
relation to sugar consumption and gambling 
before taxes can be considered more

Personal taxes and the future of work

 • The Government should look to align the 
definitions of employee and dependent 
contractor for tax and employment 
purposes

Environmental and ecological outcomes

 • Government should consider removing FBT 
from employers subsidising public transport 
use by employees

Charities

 • The Government should undertake a review 
of the tax treatment of the charitable sector

Further work required by TWG
The TWG will provide recommendations in their final report:

Further work required by others
Areas where the TWG believes the Government, other working 
groups or Inland Revenue continue undertaking work:
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What is the 
Tax Working 
Group?
In 2017 the Labour Party went into the 
election with a proposal for an independent 
group to review the tax system. As a 
result of the election victory, in late 2017 
the Tax Working Group was established 
to undertake a review of the structure, 
fairness and balance of the New Zealand 
tax system. The diverse Tax Working Group 
(TWG), chaired by Sir Michael Cullen, is 
examining the tax system throughout  
2018 and ultimately issuing a final report 
with recommendations in February 2019. 
 Any recommendations will then  
be considered by the Government and 
further consultation undertaken on any 
options being taken forward. Ultimately  
any changes to the tax system are not 
intended to take effect before the 2020 
General Election. 

The TWG have a wide ambit to review  
and make recommendations for our 
tax system, with just a few political hot-
potatoes (increasing tax rates, inheritance 
tax, taxing the family home or the land 
under it and the interaction with the 
welfare system) carved out of the scope  
of the review by its Terms of Reference. 

In March 2017, the TWG released a 
“Submissions Background Paper” 
(essentially a high level summary of the 
existing tax system) with questions posed 
for feedback. The Interim Report provides 
us with insights on the feedback received 
and the changes we are likely to see 
recommended in the final report. 

https://taxworkinggroup.govt.nz/what-is-the-tax-working-group/memberprofiles
https://taxworkinggroup.govt.nz/resources/terms-reference-tax-working-group
https://taxworkinggroup.govt.nz/sites/default/files/2018-03/twg-subm-bgrd-paper-mar18.pdf
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With regular headlines indicating lowering 
business confidence, the Interim Report 
could be considered an opportunity lost 
to change the direction of travel. From a 
business perspective, there are relatively 
lean pickings compared to other areas 
where the Tax Working Group (TWG) has 
focused – particularly the extensive work 
regarding taxes on capital. Business tax 
reform is an area where it is clear further 
work is required between now and the 
final report in February 2019. If a decision 
is made to extend the tax base, then that 
additional tax revenue should be recycled 
back into reducing taxes and compliance 
costs in productive areas of the economy. 

No change to the headline tax rate
Despite the OECD average company 
tax rate falling to 23.9%, the TWG has 
concluded that there is not a sufficient case 
to justify a reduction in the company tax 
rate in New Zealand. The rate will remain 
at 28%. This is a disappointing outcome, as 
a competitive company tax rate was one 
of top 10 business initiatives highlighted in 
our Major Companies Tax Survey in 2017. 
The fact is, company taxes are some of the 
most harmful to productivity. This point 
was acknowledged in the recent Australian 
Re: think tax review, but this view hasn’t 
found favour with the TWG. 

It’s interesting to note that the Interim 
Report indicates that the TWG Secretariat 
undertook modelling of the impact of 
the company tax rate and found that the 
impact on national income was minimal. 
The report notes that the modelling 
undertaken is open to criticism, and 
was in fact criticised by an independent 
reviewer. However, these criticisms are 
largely dismissed in the Interim Report, 
with a statement that the independent 
reviewer still agreed that the case for a 
company tax reduction is weak. As all 
the detailed working papers are available 
for review, including a more detailed 
summation of the independent reviewer’s 

remarks, we question whether this is a fair 
reflection of the critique received – you can 
read the more detailed summary of the 
independent review for yourself here. 

The TWG has given consideration to 
progressive company tax rates (i.e. lower 
rates for smaller businesses) and also 
concluded that this should not be pursued. 

What about compliance costs?
With the headline rate set to stay at 28%, 
the TWG does suggest some very modest 
initiatives which should have the effect 
of reducing compliance costs for some 
businesses, in particular small businesses. 
While it is hoped this is not a final list of all 
the compliance cost-reducing businesses 
tax reforms we can expect from the TWG, 
for now it is suggested that:

 • The threshold for paying provisional tax is 
increased from $2,500 to $5,000-$10,000

 • The $10,000 year-end closing stock 
adjustment is increased to $20,000-
$30,000

 • The $10,000 limit for automatic 
deduction of legal fees is increased, 
and this type of automatic deduction 
extended to more types of expenditure 

On a positive note, the Ministers of  
Finance and Revenue have written to  
the TWG encouraging them to expand  
on compliance-reduction options in the 
final report.

Enhancing productivity
Three options for enhancing business 
productivity are called out in the Interim 
Report for further evaluation in the lead 
up to the final report: loss continuity 
rules, black hole expenditure, and building 
depreciation deductions. All three of these 
areas are long overdue for reform and we 
welcome them being put on the table. 

Loss continuity rules – the existing loss 
continuity rules are particularly harsh on 
small start-up firms which need access to 
more capital to grow. A key question will 
be how far any changes to the existing 
continuity rules extend, noting that the 
period of loss-making in new ventures can 
occur for some time, and the entities are 
not always “small”.

Black hole expenditure – this is business 
expenditure which is not currently 
deductible in any form. Any extension to 
capital income taxation may finally provide 
the impetus needed to comprehensively 
fix this issue. However, the issues need 
not be linked. A discussion document 
released by the previous Government 
sought to address issues associated with 
black hole expenditure, such as feasibility 
expenditure, even in the absence of a 
capital gains tax. Continued debate on 
extending the taxation of capital should not 
stymy advancing a resolution to black hole 
expenditure, which potentially acts as a 
handbrake on innovation.

Building depreciation – depreciation was 
removed from buildings in 2010, but this 
decision is now being questioned. The 
TWG will further evaluate reinstating 
depreciation for commercial and industrial 
buildings as well as multi-unit residential 
buildings. 

The taxation of business

Alex Mitchell
Partner

https://www.businessnz.org.nz/__data/assets/pdf_file/0010/129187/170816-Major-companies-tax-survey-2017.pdf
https://taxworkinggroup.govt.nz/sites/default/files/2018-09/twg-bg-3985430-company-tax-rate-issues-review-of-secretariat-modelling.pdf
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What do we recommend?
It would be great to see more recognition 
of the benefits of a thriving economy in 
the final report. A key part of that is having 
clear rules and regulations which support 
businesses and recognise the positive flow 
on impact this has on business confidence, 
employment, and business commitment to 
innovation and capital spending. 

While we question the decision to not lower 
the company tax rate, if it is not possible 
to reduce the headline rate, consideration 
should be given to material changes that 
can be made to reduce the effective tax 
rate and compliance costs. Examples of this 
could include:

 • Accelerated depreciation or higher 
thresholds for expensing fixed assets

 • Aligning more tax and accounting 
treatments

 • Simplifying the entertainment tax regime 

 • Simplifying the fringe benefit tax regime

 • Simplifying the depreciation regime

 • Addressing the cost and uncertainty 
created by blackhole expenditure

 • Reducing certain reporting requirements, 
e.g. seeking Inland Revenue approval to 
change dividend imputation ratios and 
issuing buyer created tax invoices 

 • Reducing taxes and compliance costs 
on businesses hiring non-residents; the 
existing rules place high compliance costs 
on employers and are easy to get wrong

The taxation of business 
recommendations:

 • There should not be a reduction 
in the company tax rate; but the 
Government should continue 
to monitor developments in 
tax rates around the world, 
particularly in Australia

 • New Zealand should maintain a 
dividend imputation system 

 • Some modest measures could be 
introduced to reduce compliance 
costs for small businesses

 • Further consideration will be 
given to reform to loss continuity 
rules, black hole expenditure and 
building depreciation 
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No one following tax in New Zealand would 
be in any doubt that a major driver behind 
the establishment of the Tax Working 
Group (TWG) was to get a view on the 
suitability of a capital gains tax (CGT) in  
a New Zealand context. CGT has long been 
held out, including by the OECD, as a  
vital tax which has been missing from  
New Zealand, an essential tool to buttress 
the tax system. 

What is clear from the Interim Report is  
that the TWG has devoted considerable 
effort to considering what a CGT would 
mean in New Zealand; with the result being 
that the answer is not as clear cut as some 
may have been expecting. 

While we refer to a CGT, the Interim Report 
avoids this terminology and refers instead 
to the “extension of taxation of capital 
income” (EOTOCI). Although in many cases 
they are essentially the same thing, EOTOCI 
is “taxing realised gains not already taxed 
from specific assets”. This reflects that 
we do already have a collection of ad hoc 
rules (including for land) which tax capital 
transactions in certain circumstances. The 
terminology also reflects that some assets 
will be outside the scope of the tax, for 
example personal assets such as jewellery 
and vehicles.

Capital and wealth

The capital / revenue boundary 
Outside of specific tax rules, in New 
Zealand we have applied a capital 
/ revenue boundary to taxation. 
Revenue gains are subject to tax, 
capital gains are not subject to tax. 

What is meant by the term “capital” 
is not defined in the statute. Case 
law has established various factors 
to consider when determining 
whether a particular receipt is 
income or capital in nature. One 
of the more famous observations 
on the distinction between capital 
and income was made in the case 
Eisner v Macomber 252 US 189 
[1919]. Pitney J drew a distinction 
between income and capital by 
likening the latter to the tree (e.g. 
land or other property) and the 
fruit or produce (e.g. dividends, 
rents, royalties) of the tree. It would 
follow that the profitable sale of 
an asset, “the tree” without more, 
would produce not income but 
a gain of a capital nature. That 
proposition has been applied by 
the courts so that the proceeds of 
a mere realisation of a capital asset 
are not regarded (in the absence 
of a specific legislative provision to 
the contrary) as producing income 
gains. In contrast, assets ventured 
in a successful profit making 
scheme will generally realise gains 
of an income nature. 

In addition to EOTOCI, the TWG is also 
considering the option of taxing certain 
assets on a deemed return basis (e.g. a 
risk-free rate of return method). The TWG 
has, however, ruled out a general wealth 
tax or a land tax. 

Ultimately any changes in this area will 
apply from a future date and will not have  
a retrospective element.

Extension of taxation of capital income
The TWG have provided a specific 
judgement that they will need to make in 
order to recommend EOTOCI:

“In broad terms, will the fairness, integrity, 
revenue, and efficiency benefits from 
reform outweigh the administrative 
complexity, compliance costs, and 
efficiency costs that arise from the 
proposed additional capital income 
taxation?”

We address these key elements below:

Fairness. In order to maintain trust and 
confidence in the tax system it is essential 
that there is a sense of fairness. Unfairness 
erodes acceptance of the tax system and 
voluntary compliance. EOTOCI will evoke 
many thoughts of unfairness. Some will 
think it is currently unfair that others can 
profit from the sale of capital assets with 
no tax while all of their income is fully taxed 
as employment income. In broad terms, will the fairness, integrity, 

revenue, and efficiency benefits from 
reform outweigh the administrative 
complexity, compliance costs, and 
efficiency costs that arise from the 
proposed additional capital income taxation?

Patrick McCalman 
Partner
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Efficiency. Whether EOTOCI would have 
positive effects on efficiency is a complex 
question. The efficiency of such a tax would 
depend on whether the consequences of 
it would be to either encourage the flow 
of investment to sustainable productivity 
growth or inhibit the flow of capital to the 
productive sector. The impact on efficiency 
would depend on the detailed design and 
who actually bears the cost of the tax.  
The Interim Report gives some examples  
of the impact of EOTOCI:

 • A reduction in domestic private savings 
and investment in the affected assets

 •  Savings and investment decisions 
becoming more neutral, thereby 
encouraging investment to flow to areas 
of greatest productivity rather than tax 
advantage

 • Assets held for longer than economically 
efficient to avoid taxation on realisation 
(known as “lock-in”)

 • The ability to allow deductions for capital 
expenditure if the equivalent income is 
being taxed

 • EOTOCI may result in a fall in the price  
of assets

 • Savings can be especially sensitive to tax, 
and EOTOCI has the potential to distort 
capital markets

 • If EOTOCI is comprehensive, with only an 
exclusion for the family home, this may 
have what is called a “mansion effect” 
whereby capital is invested into the family 
home rather than productive assets 
which would be subject to tax on sale

 • Rents would be expected to rise 
in the residential rental sector 
(potentially leading to the need for 
greater government support through 
accommodation supplements for low 
income earners)

Because of these potential impacts, the 
efficiency measures are perhaps the most 
critical aspect against which any EOTOCI 
should be measured.

Integrity, base protection, and the treatment 
of income. The current approach of only 
taxing certain forms of capital income 
arguably provides incentives for taxpayers 
to push the boundaries classifying income 
on capital account and expenditure on 
revenue account. Removing the capital / 
revenue boundary can reduce this type of 
tax planning, but it can also simply change 
where the distortions in the tax system are 
depending on the design of the rules and 
any exemptions or exclusions.

Legislative design, administration and 
compliance. While some existing tax rules 
dealing with the capital / revenue boundary 
could be removed, the overall expectation 
is that complexity will significantly increase. 
As an example, South Africa recently 
introduced a capital gains tax and the 
taxpayer guidance is 904 pages long.

Design issues
Many of the issues associated with EOTOCI 
will come down to how the regime is 
designed. Some of the major design issues 
being grappled with by the TWG include:

 • When to tax? Taxing realised capital gains 
vs taxing accrued capital gains annually. 
Taxing realised gains can create issues of 
lock-in, whereas taxing unrealised gains 
will have valuation challenges, cash flow 
issues and perceptions of unfairness. 

 • How to tax? Any tax would likely be 
treated in the same way as revenue 
account property, with income taxed at 
normal income tax rates and a deduction 
available for costs at the time of sale.

 • What to tax? A targeted approach vs a 
broad-based approach. Interests in land, 
intangible property, business assets and 
shares in companies and other equity 
interests may all be subject to tax. It is 
likely that the family home and the land 
under it (excluded under the TWG Terms 
of Reference) and personal assets such 
as cars, boats, household durables, 
jewellery art work and collectibles will be 
excluded from tax. Source: Tax Working Group Interim Report

Targeted
A pragmatic approach of 
identifying and targeting 
areas where the current 
treatment causes the 
most significant fairness, 
integrity or efficiency 
issues. 

Broad-based
A more systematic 
approach that aims 
to expand the capital/
revenue boundary as far 
as practicable 
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Will EOTOCI raise revenue?
The revenue impact of EOTOCI will depend 
on the design of the regime, as well the 
behavioural responses and movements 
in asset prices. It is therefore difficult to 
predict what level of revenue could be 

expected to be raised, and any income will 
be volatile from year to year. The TWG has 
attempted to predict potential revenue, as 
set out in Table 1 below. 

Extension of taxation of capital income – Detailed design questions
Beyond these main design issues of 
“when to tax”, “how to tax” and “what 
to tax”, there are a number of more 
detailed design questions which can 
materially impact on any proposed tax 
regime. These are set out in Appendix B 
of the Interim Report and include:

 • How to define the family home?

 • What to do when an asset changes use 
(for example a family home becomes a 
rental property)?

 • What costs are deductible in relation to 
holiday homes, and second homes?

 • Should foreign property owned by New 
Zealanders be included in the rules?

 • What happens when assets are 
transferred for no consideration; 
for example on death, as a gift, as a 
relationship property settlement or a 
settlement of a trust?

 • Should there be a taxing event if a 

taxpayer is forced to dispose of an 
asset; for example if land is taken 
under the Public Works Act 1982 or 
an asset is destroyed by a natural 
disaster?

 • What should happen with business 
sales where the proceeds are 
reinvested in a new business?

 • Should there be any consequences  
of a corporate restructure or intra-
group transactions?

 • Should there be an inflation 
adjustment to ensure only actual  
gains are taxed?

 • What impact should capital gains  
have on social policy schemes?

 • When fungible assets are being sold 
(e.g. shares) how should the cost of the 
shares be determined?

 • How should capital losses be treated?

 • Will every asset need to be valued at 
the commencement of the regime?

 • How should international investments, 
including ownership of controlled 
foreign companies be treated?

 • If an individual ceases being a New 
Zealand tax resident should there  
be a deemed disposal of all assets?

 • If part of a company’s share price is 
a reflection of undistributed taxed 
profits, does a tax on share sales result 
in double taxation? What impact would 
this have on New Zealand’s capital 
markets?

 • How should KiwiSaver investments  
be treated? What impact will EOTOCI 
have on levels of retirement savings?

 • What should happen with the existing 
fair dividend rate (FDR) regime 
which currently taxes foreign equity 
investments?

 • Will a taxpayer making a one-off capital 
gain then fall in the provisional tax 
rules in future years?

Tax revenue ($m) Year 1 
2021-22

Year 2 
2022-23

Year 3 
2023-24

Year 4 
2024-25

Year 5 
2025-26

Year 6 
2026-27

Year 7 
2027-28

Year 8 
2028-29

Year 9 
2029-30

Year 10 
2030-31

All residential land, 
excluding the family 
home

50 170 330 530 770 1,020 1,300 1,600 1,910 2,240

Commercial, 
industrial and other 
land 

50 120 230 360 520 690 900 1,120 1,360 1,620

Rural land 30 70 140 220 310 400 510 610 730 840

Domestic shares 160 500 1,030 1,060 1,090 1,120 1,160 1,190 1,230 1,260

Total 290 860 1,730 2,170 2,690 3,230 3,870 4,520 5,220 5,960

Source, Table 6.2 Tax Working Group Interim Report. These estimates are preliminary and presented for indicative purposes only

Table 1: Projected revenue from taxing capital gains on realisation 
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Risk-free rate of return (RFRM) method
As an alternative to EOTOCI (or an option 
that could be introduced in conjunction 
with EOTOCI), the TWG is also exploring 
introducing a risk-free return method of 
taxation for certain asset classes. Under 
this method the equity held in an asset 
is multiplied by a risk-free rate of return 
and then taxed at the owner’s tax rate. 
This method of tax would replace any 
existing tax rules for the relevant assets; 
for example a residential rental property 
owner would no longer return rents or 
claim deductions for costs but would pay 
tax on a portion of the net equity in the 
property each year.

A RFRM approach would have some 
benefits. As tax is not due on realisation 
there would be no lock-in effect, it would 
be simple to apply and it would provide 
more consistent and predictable cash 
flows for government. However this 
method would require regular valuations, 
the establishment of the risk-free rate 
each year, and it could result in cash-flow 
difficulties for taxpayers, particularly if it is 
applied to assets which do not generate 
income (for example holiday homes), 

making it akin to a wealth tax that isn’t 
correlated to derived income.

Our comment
The TWG outline a number of critical design 
decisions which need to be considered.  
It is important that business reflect and 
consider these aspects.  Take for example 
the question of roll over relief: if roll over 
relief is not available for businesses who 
upgrade assets then the imposition of tax 
on exit from an asset may actually lock 
investment into low performing assets. It 
is interesting to note that the Ministers of 
Finance and Revenue have written to the 
TWG and asked them to consider whether 
there should be a tax-free threshold for the 
sale of businesses. 

A case for EOTOCI can be made on the 
basis that it would result in the re-allocation 
of resources from the unproductive 
towards the more productive setting. 
And that it would also level the playing 
field between those who generate wealth 
through capital appreciation versus 
through personal exertion. This is a 
critical measure against which any final 
recommendations for an EOTOCI (or  
other similar tax) must be measured.  

The terms of reference for the TWG already 
provide some challenges for this, in that 
they place out of scope any taxation of the 
family home or land under it. This means 
that there will always be a bias towards 
owner occupied housing. While this is not 
that different from what almost all other 
jurisdictions with a capital gains tax do, 
other design questions are critical to the 
efficiency of such a tax. A design outcome 
which, for example, results in higher taxes 
on the productive sector, or tax distortions 
in investment decisions, will struggle to  
get a pass mark on efficiency grounds.  
In this respect it is interesting to note that 
a large portion of the potential tax revenue 
is forecast to come from domestic shares. 
Care needs to be taken in the design of an 
EOTOCI so it does not dissuade investment 
in New Zealand companies. 

What’s clear is that EOTOCI is far from the 
panacea that some believe it to be. The real 
issue is whether it solves more problems 
than it raises given we already have a 
plethora of measures that tax capital.  
The jury is still out in the Interim Report.
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Housing affordability

You’d be hard pressed to find someone 
who would deny there is an issue with 
housing affordability in New Zealand. The 
Tax Working Group (TWG) acknowledges 
this and it is reflected in its Terms of 
Reference, which specifically direct 
the Group to have regard to housing 
affordability. 

While there is a consensus that there  
is an issue, submitters to the TWG were 
divided as to whether the tax system 
was part of the cause, and if it was, to 
what extent. The true cause will be a 
combination of a number of complex 
issues, which ultimately boil down to a 
difference between supply and demand 
(with tax probably more impacting the 
demand side of the equation). 

The TWG has identified options which 
could lead to additional supply of housing:

 • Depreciation on multi-unit residential 
dwellings

 •  Vacant land and empty home taxes

 •  Removal of the “ten year rule” (these are 
existing tax rules which can provide an 
incentive to land-bank until the expiry  
of ten years)

The Interim Report notes that “the 
extension of capital income taxation  
(for example, through the introduction 
of a tax on capital gains from residential 
property investments) could be expected 
to have a number of impacts on housing 
markets, including some upward pressure 
on the ratio of rents to prices.”  
The Interim Report also foreshadows  
that any increase in rents would give rise  
to higher accommodation supplements  
being paid by the government. The flow  
on consequences to the housing market 
will need to be carefully considered as  
part of the deliberations on the extension 
of taxation of capital income (EOTOCI).

Some statistics about housing  
in New Zealand

 • In 2017 54% of households in 
the lowest income decile live in a 
home owned by them or a family 
trust

 • In 2017 78% of households in the 
highest income decile live in a 
home owned by them or a family 
trust

 • In 2013 33% of Pacific Peoples 
owned their own home

 • In 2013 43% of Māori owned their 
own home

 • In 2013 70% of Europeans owned 
their own home

 • In 2013 the percentage of 
dwellings rented ranged from 27% 
in Tasman to 41% in Auckland and 
43% in Gisborne

Housing affordability 
recommendations:

 • Consider some options which 
could lead to an increase in 
housing supply

 • Consider impact on housing 
affordability when making 
recommendations regarding 
capital income

The extension of capital income taxation 
(for example, through the introduction 
of a tax on capital gains from residential 
property investments) could be expected 
to have a number of impacts on housing 
markets, including some upward pressure 
on the ratio of rents to prices

Patrick McCalman 
Partner

Source: TWG Interim Report
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How savings are taxed has a major 
impact on the overall accumulation 
of wealth by New Zealanders. Our tax 
system is currently an outlier compared 
with most OECD countries as we follow 
a model called Taxed-Taxed-Exempt 
(TTE), which means investments are 
made from taxed income, the income 
earned from investments is taxed, but the 
withdrawal of investments is not taxed. 
Most OECD countries adopt an Exempt-
Exempt-Taxed (EET) basis for retirement 
savings (with variations depending on 
the type of investment chosen). The 
TTE approach arguably encourages 
savings in lesser taxed investments (for 
example investing in property or the 
family home for long term capital gains). 
The existence of inflation also distorts 
decision making as taxes on nominal rather 
than real incomes are much higher. 

The taxation of savings

Greg Haddon
Partner

Savings recommendations:

 • Remove ESCT on the employer’s 
matching contributions of 3% of 
salary to KiwiSaver for members 
earning up to $48,000 per year 

 • Reduce the lower PIE rates 
for KiwiSaver funds by five 
percentage points each

 • Consider ways to simplify the 
determination of the PIE rates 
(which would apply to KiwiSaver)

No tax Tax real income Tax nominal income

17.5% 28% 17.5% 28%

Future value of $1,000 
in 30 years

$4,322 $3,719 $3,396 $3,362 $2,889

Effective tax rate on 
nominal income

N/A 10.5% 16.8% 17.5% 28%

Effective tax rate on real 
income (after taking 
account of inflation)

N/A 17.5% 28% 29.2% 46.7%

Table 2: Example from Interim Report:
The future value of $1,000 invested today after 30 years  
(assuming nominal interest rate of 5% and inflation of 2% per annum)

While acknowledging the impact of 
inflation, the interim report goes on to 
compare this over-taxation against the 
benefits received by KiwiSavers who 
receive the annual $521 member tax 
credit, noting that those who earn less 
than $100,000 still come out marginally 
ahead. Nonetheless the TWG considered 
there is a case for some additional 
concessions for retirement saving targeted 
towards low and middle income earners 
in order to minimise fiscal costs. 

The TWG recommends the 
following package:

 • The removal of Employee 
Superannuation Contribution Tax (ESCT) 
for employees earning up to $48,000 per 
annum.

 • A 5% reduction for each of the lower PIE 
rates applying to savings in KiwiSaver 
accounts. 

Table 3

Current PIE rate Proposed PIE rate

10.5% 5.5%

17.5% 12.5%

28% 28%

These two changes are expected to have 
a combined fiscal cost of $185 million 

per annum. In contrast to these costs, if 
there is an extension of taxation of capital 
income which applies to KiwiSaver, the 
TWG estimates additional tax revenue 
received of $110 million per annum  
across KiwiSavers. 

More thought will be given to the taxation 
of savings in the final report. 

EOTOCI and managed funds
The report notes that any extension of the 
taxation of capital income (EOTOCI) will 
need to be worked through carefully in the 
context of the taxation of KiwiSaver and 
managed funds. The report recognises 
that as far as possible the tax rules should 

maintain a level playing field in the choice  
of investment vehicle. 

Thankfully, the report also recognises 
that many of the features of our current 
tax settings for PIE taxation need to 
be safeguarded where possible in the 
design of an EOTOCI. The report calls 
out certain key features of the multi 
rate PIE regime, such as the imposition 
of one level of tax at the investor rate 
(with income being calculated on the 
same basis as if the individual invested 
directly) as features which should not be 
disturbed if possible. The intersection 
of these recommendations and any 
design of an EOTOCI will need careful 
consideration if investment distortions 
or significant compliance costs are to be 
avoided. Further challenges may also arise 
depending on whether the fair dividend 
rate (FDR) regime is retained and in what 
form. It will be important for the industry 
to reflect on how an EOTOCI could work, 
and actively engage on the issue. Ideally 
any resulting regime, assuming one does 
emerge, should be one that provides a level 
playing field between investment choices.
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As we embrace technology, “the Future 
of…” has become part of our everyday 
vocabulary for a number of aspects of 
life, including work. It is fitting, therefore, 
that the TWG Interim Report also 
contains a chapter entitled “Personal 
income and the future of work”. 

Currently the largest source of tax 
revenue is individuals, and in particular 
tax collected through the Pay as You Earn 
(PAYE) system. As organisations, people 
and technology change it is anticipated 
that there may be a change in the labour 
force, with a move away from traditional 
employment (subject to PAYE rules, with 
employees not able to claim deductions 
for work-related expenses) to more use 
of self-employed contractors (responsible 
for their own taxes and able to claim 
deductions for work related expenses). 
From a tax perspective, the concern is 
the possible shrinking of revenue from 
individuals and how to future-proof the 

tax system now so it can cope with rapid 
changes in the workforce. This may involve 
finding new things to tax. And it raises a 
related question of how to encourage more 
people to live and work in New Zealand.

The Interim Report makes reference to a 
“robot tax” to replace lost taxes on wages, 
but ultimately considers there will be better 
ways for the tax and transfer system to 
address problems if automation of jobs 
becomes widespread. This is sensible 
from a practical perspective as it would 
be difficult to define exactly what a “robot” 
is in order to tax it – for example, the 
development of a new macro in an excel 
spreadsheet to significantly reduce time 
spent on routine tasks could reduce the 
need for staff, but this wouldn’t be what 
most people consider to be a “robot”. 

Whether or not our jobs are likely to be 
taken over by robots is a contentious topic. 
In all likelihood work will still exist,  

it will just be different. Certainly some jobs 
are more likely to be automated, while 
others will be augmented by technology. 
In either case, technology should free up 
humans for higher-order cognitive tasks. 

What is also clear is that it is necessary 
to have systems and processes in 
place to support a dynamic workforce 
that is able to constantly reskill and 
upskill. But the Interim Report does not 
consider if the tax system can be used 
to support training the workforce (for 
example through training tax credits). 

Future of work 

Individual income tax

Company income tax

GST (including customs GST)

Fringe Benefit Tax

Resident withholding tax

Non-resident withholding tax

Excise taxes and duties

Other

40.2%

16.3%

31.4%

0.6%

0.7%
6.1% 2.0%

2.6%

Figure 1: New Zealand sources of taxation revenue (2017)

Robyn Walker
National Technical Director

Source: The Treasury
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Options for responding to challenges
The Interim Report notes that Inland 
Revenue is already considering a number 
of options to reform the taxation of self-
employed workers. The TWG supports 
that work continuing, as well as making 
two further recommendations for the 
Government to consider:

 • Reviewing the GST treatment of 
contractors: the Interim Report suggests 
that requiring contractors who are 
essentially supplying the same services 
as an employee to register for GST 
imposes compliance costs for little 
benefit

 • Where possible the definitions of 
“employee” and “dependent contractor” 
should be aligned for tax and 
employment law purposes

From a business standpoint, ultimately 
these suggestions are likely to result in 
more compliance costs being added 
until there is widespread availability 
and use of technology solutions. 

From an employee/contractor perspective, 
the suggestion that “contractors supplying 
the same services as an employee” should 
not need to register for GST is a curious 
suggestion which would require some 
well thought out legislative definitions. 
While there may be some savings in 
compliance costs, there would be a 
real cash cost to contractors who are 
incurring costs (for example their own 
professional memberships, professional 
development and home office costs) 
who would no longer be able to claim 
back the GST component. Ultimately 
this will cause tax cascades as that extra 
cost is then passed through as higher 
charges to the employing business. 

Increasing labour force participation
The Interim Report singles out one group 
where there could be reform to increase 
labour force participation; mothers. 
In response to submissions, the TWG 
has identified that the participation of 
mothers (and in particular low income 
mothers) in the labour force is sensitive 
to changes in childcare costs. This is 
true as once you also factor in childcare 
costs, transportation costs and the 
abatement of Working for Families 
entitlements, households can end up in 
a worse financial position from working.

After considering whether childcare costs 
should be an allowable tax deduction, 
the Interim Report concludes that there 
is a valid case for the Government to 
provide additional support, but through 
avenues other than the tax system.

Personal income tax and future 
of work recommendations:

 • Recommendations on reducing 
rates and thresholds of income 
tax will be included in the final 
report in February 2019. It is 
not proposed to reduce the top 
marginal tax rate of 33%

 • There are better alternatives to  
a “robot tax”

 • The TWG supports Inland 
Revenue continuing its efforts to 
increase compliance of the self-
employed, particularly expanding 
the use of withholding taxes as far 
as practicable

 • The TWG supports the facilitation 
of technology platforms to help 
the self-employed meet their tax 
obligations

 • Recommends Inland Revenue 
continues to use data analytics 
and matching of information to 
specific taxpayers to identify 
underreporting of income

 • Recommends there is a review 
of the current requirement for 
contractors who are akin to 
employees to be registered  
for GST

 • Recommends that the definition 
of employee and dependent 
contractor be aligned for tax  
and employment purposes. 

 • Recommends additional 
government support for childcare 
costs to be provided outside the 
tax system

What is Inland Revenue already 
considering?

 • Increase information reporting to 
Inland Revenue by both payers 
and platforms (such as ride-
sharing companies)

 • Applying withholding taxes to 
areas of high non-compliance

 • Making better use of technology 
platforms (e.g. the use of smart 
bank accounts that directly 
account for tax as income is 
deposited)
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Outside of whether there should or 
should not be taxes on property, the most 
common tax talk you would hear at your 
next BBQ or dinner party would very likely 
be about GST. Whether it should apply to 
imported goods, whether it should apply 
to fruits and vegetables and other healthy 
foods, whether it should apply to any food 
or drink consumed at BBQs or dinner 
parties, whether it should apply to certain 
other life essentials, etc. 

As a GST specialist, when I hear this talk 
my thoughts always run straight to the 
impact on the New Zealand GST system’s 
reputation as one of the best tax regimes 
internationally (refer to Figure 2 below 
to see that New Zealand collects more 
revenue as a percentage of GDP than 
any other OECD country). My second 
thought is in relation to compliance costs, 
as exempting certain products from a tax 
leads to complex boundary issues; such  
as defining what “healthy” food may be. 

GST is just a tool for government to collect 
an amount of funds with as little impact as 
possible. If you try and get the GST tool to 
do too many things, such as driving types 
of socially preferable behaviour, it runs 
the risk of creating unintended negative 
impacts, while taking away from its core 
purpose – of being a broad base relatively 
low rate GST collection system. 

Fortunately for the GST system, there are 
no new exemptions proposed by the Tax 
Working Group (TWG), and GST should 
remain a healthy revenue gatherer for the 
Government.

What has been considered 
The rate of GST: Consideration has been 
given to dropping the rate of GST, however 
this has been ruled out due to the high 
fiscal cost of a reduction (a 1.5% rate 
reduction would reduce tax revenue by 
approximately $2 billion per year) and the 
fact that the benefits of any reduction 
are felt more by higher income earners. 

For example, a reduction in GST to 13.5% 
would likely reduce annual taxes paid by 
the lowest income households by $670,  
but this annual savings would be $2,490  
for the highest income earning households. 
The TWG recommends that if the 
Government wants to improve incomes for 
very low income households, this would be 
better dealt with through welfare transfers 
or by reducing personal income tax rates.

GST

Allan Bullot
Partner

VAT revenue as a percentage of GDP

VAT rates

25

20

15

10

5

N
ew

 Z
ea

la
nd

H
un

ga
ry

D
en

m
ar

k

Sw
ed

en

Fi
nl

an
d

Po
rt

ug
al

Ic
el

an
d

N
or

w
ay

Au
st

ri
a

G
re

ec
e

Cz
ec

h 
Re

pu
bl

ic

Po
la

nd

G
er

m
an

y

Fr
an

ce

U
ni

te
d 

Ki
ng

do
m

Sl
ov

ak
 R

ep
ub

lic

O
EC

D
 - 

Av
er

ag
e

Be
lg

iu
m

N
et

he
rl

an
ds

Lu
xe

m
bo

ur
g

Sp
ai

n

Ita
ly

Tu
rk

ey

Ir
el

an
d

Ca
na

da

Ja
pa

n

M
ex

ic
o

Ko
re

a

Au
st

ra
lia

Sw
itz

er
la

nd

0VA
T 

as
 a

 p
er

ce
nt

ag
e 

of
 G

D
P 

/ V
AT

 ra
te

s 
fo

r 2
01

5

Figure 2: Value-added taxes as a percentage of GDP (2015)

Source: OECD



16

GST exemptions: The TWG has considered 
GST exemptions through analysing the 
impact of removing GST from all food and 
drink (excluding alcoholic beverages). While 
removing GST has a proportionally greater 
impact on lower income households, as 
with a general reduction in the rate, more 
benefits in absolute terms flow to higher 
income households. The TWG has forecast 

the weekly benefit to the highest income 
households to be $53.03 compared with 
$14.58 for the lowest income households. 
The TWG has also noted that it is unclear 
whether a GST reduction would actually 
be passed on to consumers (international 
studies show that removing GST from 
certain goods and services does not  
result in prices falling by the amount  

of the GST reduction). The Interim Report 
also notes that providing exemptions leads 
to complex and arbitrary boundaries which 
creates compliance costs; and of course, 
any exemption inevitably opens the flood 
gates for other worthy goods and services 
to be exempted. 
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Financial services: Financial services are 
currently exempted from GST. This is on 
the basis that it is currently too difficult 
to value these services as the “value” 
could be included within both explicit 
fees and the interest rate charged. The 
TWG states that there are clear reasons in 
favour of applying GST to financial services 
but concludes that none of the options 
explored by the TWG (including levying GST 
on explicit fees for financial services) are 
feasible. As such, the conclusion is that the 
Government should monitor international 
developments in this area.

Financial transaction taxes: The TWG 
consider financial transaction taxes (FTT) 
and GST in the same chapter of its interim 
report. A FTT could be considered a tax 
on the consumption of financial services; 
it would be a tax on the purchase, sale or 
transfer of financial instruments (typically 
at a very low percentage of the transaction 
value). While a FTT could raise significant 
revenue, there is a concern the outcome 
of a FTT would be a relocation of activity to 
other close jurisdictions without a FTT (i.e. 
Australia) and therefore shrink the size of 

New Zealand’s capital markets. For these 
reasons, an FTT is not recommended at 
this stage. 
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Fortunately for 
the GST system, 
there are no 
new exemptions 
proposed by the 
Tax Working Group 
(TWG), and GST 
should remain a 
healthy revenue 
gatherer for the 
Government

GST recommendations:

 • The rate of GST should not 
change

 • GST should not be removed from 
certain products, such as food 
and drink

 • The ability to levy GST on financial 
services should continue to be 
monitored by the Government

 • GST should not be added to 
explicit fees charged for financial 
services

 • A financial transactions tax should 
not be introduced 

 • GST should be applied to low 
value imported goods (this was 
announced in May 2018)

 • The Government reviews whether 
the GST treatment of not-for-
profit organisations is appropriate
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As society as a whole becomes more 
conscious of environmental issues, it is 
fitting that the Tax Working Group (TWG) 
has given consideration to how the tax 
system can be involved in improving 
environmental and ecological outcomes.

Currently environmental taxes in New 
Zealand are levied for non-environmental 
purposes.

Current environmental taxes 
$4.9b (2016)
47% – transport taxes, e.g. road 
user charges, vehicle registration 
fees

51% – energy taxes, e.g. transport 
fuel taxes

1% – pollution taxes, e.g. waste 
disposal levy

1% – energy resource levies

The TWG have considered potential 
changes to the tax system to support 
better environmental and ecological 
outcomes over the short, medium 

and longer terms. There are five areas 
singled out for further consideration: 
greenhouse gas emissions, water pollution, 
water abstraction, solid waste and road 
transport.

Greenhouse gas emissions. The TWG note 
that greenhouse gases are well suited to 
the use of tax instruments. While there 
are criticisms of the existing Emissions 
Trading Scheme (ETS), the TWG conclude 
that the ETS should remain the centrepiece 
of emissions reduction efforts. With other 
committees already formed to look closer 
at this issue, the TWG conclude that the 
ETS should be reformed and periodically 
reviewed to ensure it remains fit for 
purpose.

Water pollution. Applying taxes to water 
pollution may be challenging due to 
measurement issues. There are additional 
considerations in relation to water, such 
as Māori rights and interests, which also 
makes taxes more challenging to consider. 
The TWG concludes that if Māori rights and 
interests can be addressed there could be 
a role for taxes to address water quality 
issues. The report makes reference to the 
potential for a national fertiliser tax, but 
does not elaborate further on this option. 

Water abstraction. As with water pollution, 
the TWG single out Māori rights and 
interests in water as an issue needing to 
be resolved before looking to tax water. 
If these issues can be resolved, the TWG 
consider a water tax would be a useful tool 
for improving the efficiency of water use.

Solid waste. Landfill waste levies are 
currently in place for certain landfills 
and currently raise approximately $30 
million per annum. If the rate of the levy 
were increased and then expanded to all 
landfills, it is possible that an addition $200 
million could be raised each year. As the 
Ministry for the Environment are currently 
undertaking policy analysis in this area,  
the TWG defers to this work. 

Environmental and ecological outcomes

Robyn Walker
National Technical Director
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Road transport. There are a number of 
existing reviews being undertaken into 
roading, such as the Government’s Urban 
Growth Agenda. The TWG supports these 
reviews continuing and being used as 
an opportunity to better align road user 
charges with externalities. 

Tax concessions
The flipside of taxing negative impacts 
on the environment is to provide tax 
concessions for good behaviour. 

In response to submissions, the TWG 
recommends there should be tax 
deductions made available for costs 
associated with the care of land subject 
to the QEII Covenant and costs associated 
with the care of Ngā Whenua Rāhui.

The TWG acknowledge that there may 
be a case to consider tax incentives for 
activities that have general environmental 
benefits. However, there should also be 
consideration of reviewing existing tax 
concessions which could be viewed as 
degrading natural capital. Tax concessions 
for agriculture are singled out as an 
example of this. 

The TWG has been evaluating imposing 
a fringe benefit tax (FBT) on employer 
provided carparks (after a very public 

failure to find any workable option in 2012). 
They conclude this would not be practical 
so instead encourage the Government 
to consider removing FBT on employer 
subsidies of employee public transport 
costs.

Revenue recycling
The TWG suggests there is a strong 
case for recycling the revenue from 
environmental taxes into measures 
that support the transition to a more 
sustainable economy (their pun, not ours). 
This is viewed as a good option since it 
reinforces the purpose of the tax through 
funding complementary activities, while 
also providing fiscal transparency that the 
tax is for environmental purposes and 
not simply to raise revenue for general 
government expenditure. 

Environmental and ecological 
recommendations:

 • There should be periodic reviews 
of the ETS to ensure it is fit for 
purpose

 • Supports continued work by other 
groups, particularly in relation to 
Māori rights and water interests; 
and work being undertaken by the 
Ministry for the Environment in 
relation to Waste Disposal Levies

 • Not to change the existing 
petroleum and mineral royalty 
regimes (last reviewed in 2012)

 • Allow tax deductions for costs 
associated with the care of land 
subject to the QEII Covenant and 
costs associated with the care of 
Ngā Whenua Rāhui

 • Review existing tax concessions 
for agriculture that degrades 
natural capital

 • Consider incentives for activities 
which generate environmental 
benefits

 • Consider removing FBT from 
employers subsidising public 
transport use by employees

The TWG have considered 
potential changes to the 
tax system to support 
better environmental and 
ecological outcomes over 
the short, medium and 
longer terms
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The Tax Working Group (TWG) has 
made a commitment to ensuring Māori 
perspectives are considered as part of 
its deliberations. In particular, emphasis 
is given to how Te Ao Māori perspectives 
can help inform the understanding 
and application of the Living Standards 
Framework. Concepts of manaakitanga 
(care and respect); kaitiakitanga 
(stewardship); whanaungatanga (the 
relationships/connections between us); and 
ōhanga (prosperity) should be considered 
as part of evaluating options by the TWG. 

The Interim Report has given some 
consideration to the existing Māori 
Authority taxation regime. Broadly, this 
regime gives certain tax benefits to eligible 
entities; most notably a tax rate of 17.5%. 
This tax rate is lower than the standard 
company tax rate of 28% in recognition of 
the marginal tax rate likely to be applying 
to the economic owners of the Māori 
Authority. The TWG has reviewed statistics 
and concluded that the 17.5% rate remains 
the most appropriate rate. 

Beyond the rate, the TWG has 
recommended that more entities should 
qualify for this tax rate. In particular, 
subsidiaries of Māori Authorities should 
also be able to access this rate. This is 
currently possible if transparent structures 
such as limited partnerships are used. We 
welcome this as a very sensible proposal 
which will reduce compliance costs and 
simplify business structures.

The Māori economy 

Mark Lash
Partner

Māori authority recommendations:

 • Retain the 17.5% tax rate for Māori 
Authorities

 • Extend the 17.5% tax rate to the 
subsidiaries of Māori Authorities

 • Consider technical refinements to the 
Māori Authority rules, as suggested 
by submitters, as part of the Tax 
Policy Work Programme. This includes 
having a default resident withholding 

tax rate on Māori Authority 
distributions of 17.5% instead of the 
current 33%

 •  The TWG will spend time considering 
the potential impact of any taxation 
of capital on Māori freehold land 
and assets held by post settlement 
governance entities
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The charitable sector in New Zealand 
benefits from a number of tax concessions 
and it is not surprising that the Tax Working 
Group (TWG) has decided to take a look 
at charities to ensure the rules work to 
achieve social outcomes. 

In recent years there has been an increase 
in the size and value of the charitable and 
not-for-profit sector. As noted in the Interim 
Report, the number of not-for-profits rose 
from 97,000 in 2004 to 114,110 in 2013, 
with donations, grants and fees to those 
organisations growing by 40% from $1.9 
billion to $2.7 billion. In 2016/17, charities 
earned gross income of $18 billion and 
managed total assets of $59 billion. 

As has been commonplace for years, 
the tax exemption for the business 
income of charities has been singled 
out by submitters as providing an unfair 
advantage to charities, which can allow 
them to undercut competitors. The TWG 
has focused more on the accumulation 
of surpluses which are not applied for 
charitable purposes, taking the view that 
the accumulated assets and income of all 
charitable businesses should be used for 
charitable purposes in order to qualify 
for the tax exemption. This approach to 
taxation would need to be balanced against 
the need for some charities to accumulate 
funds over a number of years or to take an 
intergenerational view of the management 
of assets. 

The TWG notes that the Government is 
undertaking a review of the Charities Act 
2005 and that, as a matter of process, tax 
changes should be considered only at the 
conclusion of this review.

While in its purest form, effectively 
providing a tax exemption to charities to 
the extent they have done public good 
has some appeal. It would effectively place 
charities on an equal footing with other 
businesses who receive a tax deduction for 
donations to charities but are otherwise 
taxable on their income. However, the 
design of such a regime may have to be 
very complex in order to ensure that 
charities are not penalised for having 
objectives and savings goals that span 
income years. 

Charities

Andrew Babbage
Partner

Charities recommendations

 • The Government should 
periodically review the charitable 
sector’s use of what would 
otherwise be tax revenue to verify 
that intended social outcomes are 
being achieved

 • The TWG supports the inclusion 
of a review of the charitable 
sector in the Tax Policy Work 
Programme

 • Recommends considering 
whether to apply a distinction 
between privately controlled 
foundations and other charitable 
organisations 

 • Recommends considering 
whether to amend the 
deregistration rules to more 
effectively keep assets in the 
sector, or to ensure there is no 
deferral benefit through the 
application of these rules 

 • The Government reviews whether 
the GST treatment of not-for-
profit organisations is appropriate

 • The Government consider if 
the issues identified have been 
addressed as part of the review of 
the Charities Act 2005

The TWG has focused 
more on the accumulation 
of surpluses which are 
not applied for charitable 
purposes, taking the view 
that the accumulated 
assets and income of  
all charitable businesses 
should be used for 
charitable purposes in 
order to qualify for the  
tax exemption
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International income tax
With Base Erosion and Profit Shifting (BEPS) 
being excluded from the Term of Reference 
for the Tax Working Group (TWG)  
– as comprehensive legislation to address  
these issues was enacted earlier this year  
– the TWG was constrained on what it 
could say about international tax matters. 

However, the Interim Report does contain 
a chapter on international income tax, 
focused predominantly on cross border 
revenue from digital services. The report 
explains how traditional tax models mean 
digital businesses can be lightly taxed and 
notes that the OECD is working in this area. 
Despite this OECD work being undertaken, 
some countries have already starting 
proposing the solution of an equalisation 
tax as an interim measure. This would 
be a levy on gross revenues earned 
from certain digital services. The UK and 
European Commission are proposing a 
3% levy. In Budget 2018, Australia also 
signalled a move in this direction. In light 
of international movements, the TWG 
recommends that the Government should 
be ready to implement an equalisation tax 
if a critical mass of other countries move in 
that direction, if it is clear the tax won’t just 
be passed on to New Zealand consumers, 
and it is clear that New Zealand companies 
will not be unduly affected by the tax. 

The Ministers of Finance and Revenue  
have confirmed that they have accepted 
the TWG recommendation that New 
Zealand should be ready to act in its 
own best interests on the taxation of 
multinationals. Officials have been directed 
to continue to consider options, including 
an equalisation tax.

Corrective taxes
The TWG has considered corrective taxes, 
with a focus on alcohol, tobacco, sugar and 
gambling taxes. 

In respect of alcohol taxes, the TWG note 
the current rate structure is unnecessarily 
complex and it should be rationalised and 
simplified. 

Tobacco excise may have reached its limits 
of effectiveness at reducing smoking. The 
increase in robberies and criminal activity 

has been partially attributed by some to 
higher taxes. The TWG recommends the 
Government prioritise other measures to 
stop smoking such as education before 
considering any further tax increases.

While other countries have started 
introducing sugar taxes, it is not clear 
that these taxes are actually effective at 
reducing sugar consumption. The TWG 
suggests the Government needs to clearly 
articulate what its goals are before it can 
consider whether there is a role for tax 
compared to other policy responses such 
as education. 

There are a number of taxes applied to 
gambling. The TWG notes these taxes  
have not been reviewed recently and  
it is unclear what the taxes’ objectives  
are. Like with sugar taxes, the TWG 
recommends the Government state  
what its goals are in this area.

The integrity of the tax system
It’s important for the integrity of the 
tax system that everyone pays their fair 
share. There were concerns expressed in 
submissions that some tax rules harm the 
integrity of the tax system; for example 
many submitters believe that trusts are 
being used to shelter income and avoid 
taxes. Following a review of trusts, the 
TWG concludes that the trust tax rules are 
basically sound, but there may be merit in 
reviewing the rules associated with losses 
and continuity at the same time as there 
is a review of the loss continuity rules for 
companies.

Closely-held company rules have also been 
examined. The TWG notes that many of 
the identified issues could be dealt with if 
there were a capital gains tax. Issues with 
tax debts for closely-held companies are 
also raised with the suggestion that the 
Commissioner of Inland Revenue should be 
given the ability to require shareholders to 
provide security to the Commissioner if tax 
debts are owed. 

The hidden economy has recently been 
estimated to be responsible for a loss 
of $850 million of tax revenue annually. 
Because of this the TWG encourages 
Inland Revenue to continue to focus in this 

area. The TWG also recommends stronger 
action to discourage cash jobs and apply 
sanctions to taxpayers who don’t comply 
with labour income withholding and 
reporting rules.

The Interim Report specifically mentions 
the need for Inland Revenue to continue  
to invest in high quality investigation staff 
to support all the integrity issues raised. 

Tax debt has been identified by the TWG  
as an area where reform may be necessary, 
with a series of recommendations:

 • The Government should explore 
options to allow GST and PAYE debts 
to be imposed on company directors 
personally through a Director Penalty 
Notice

 • The Government should form a single 
Crown debt collections agency rather 
than having all government agencies 
separately collecting debts 

 • There should be an alignment of the 
penalty rules for GST and PAYE, and 
possibly Departure Prohibition Orders to 
prevent taxpayers with tax debts leaving 
the country. The TWG will advance these 
proposals for the Final Report

Other topics from the Interim Report

Annamaria Maclean
Partner
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Administration of the tax system 
This chapter of the Interim Report focuses 
on four areas: secrecy, disputes, tax policy 
development and legislative frameworks. 

Tax secrecy. The tax system currently has 
robust laws around tax secrecy. These 
laws largely prohibit Inland Revenue from 
disclosing information that relates to the 
tax affairs of a taxpayer or that could 
breach the confidentiality of individual 
taxpayers. These secrecy rules can inhibit 
the ability of Inland Revenue to release 
statistical data which could enhance 
our understanding of the tax system. 
Therefore, the TWG recommends that 
Inland Revenue should have the ability to 
publish aggregate data and information. 
Inland Revenue should be encouraged 
to publish statistics (preferably through 
Statistics New Zealand), and as society 

focus more on environmental sustainability 
Inland Revenue should be collecting more 
data from taxpayers on environmental 
outcomes which are part of the tax 
calculation. 

Tax disputes. The TWG recognises that the 
current disputes process can result in 
many taxpayers getting burnt out by the 
process of settling disputes with Inland 
Revenue. The TWG therefore recommends 
that the Office of the Ombudsman is 
further resourced with tax expertise to 
help taxpayers with concerns about their 
treatment. The TWG also recommends 
the establishment of a functionally 
independent part of Inland Revenue  
to act as a tax advocate for certain 
taxpayers (such as low income earners, 
small businesses and individuals with 
English as a second language).

The development of tax policy. The TWG has 
some recommendations to ensure that the 
Generic Tax Policy Work Programme works 
well for public engagement. The TWG also 
notes it is essential that Treasury plays a 
strong role in the development of tax policy 
and that it should maintain high levels of 
resource. 

Legislative frameworks. The TWG 
recommends that legislation contains 
“purpose” clauses where appropriate,  
and recommends an overriding purpose 
clause is added to the Tax Administration 
Act 1994. 
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