State aid and Antitrust
COVID-19 update
State aid and antitrust exemptions for
Life Sciences & Healthcare companies
In the fight against COVID-19, the Life Sciences & Healthcare industry is crucial. Governments want to
incentivize companies to contribute at every level of the COVID-19 relevant supply chain, be it R&D,
testing, or manufacturing.
In addition, it is clear that competitors at times need to co-operate more closely in order to ensure a
near-perfect allocation of scarce resources. For this purpose, competitors may need to share more
sensitive information than they would typically do, or they may need to coordinate their production.
Under normal circumstances that would not happen for fear of infringing antitrust laws, risking crippling
fines, and having to face damage claims in court.
The European Commission has created the overall framework for governments and for companies to
meet these needs, spelling out:
• Which government aid will be approved by the European Commission if the Member State notifies
the aid measure;

• Which forms of cooperation between competitors the Commission will allow in order to ensure the
supply and adequate distribution of essential scarce products and services, most notably medicines
and medical equipment that are used to test and treat COVID-19 patients or are necessary to
mitigate and overcome the outbreak;
• Guidelines for governments focusing on rational supply, allocation and use of medicines to treat
COVID-19 patients in order to protect public health and preserve the integrity of the single market.
The guidelines explicitly mention that they rely on the EU pharmaceutical industry acting responsibly
and with solidarity.
On 3 April, the European Commission has created a Temporary State Aid Framework to explain
which government aid measures specifically related to COVID-19 related R&D, testing, and
production will be allowed.
On 8 April, the European Commission created an Antitrust Temporary Framework for COVID-19
related business cooperation.
On 8 April, the European Commission issued Guidelines on optimal and rational supply of
medicines to avoid shortages during the COVID-19 outbreak.

State aid for Life Science & Health Care companies
Temporary Framework of 3 April 2020
The Temporary Framework of 3 April, which extends and amends the Temporary Framework of 19 March,
recognizes the specific challenges companies active in COVID-19 related business are facing.
More specifically, it stresses the need for government funding to such businesses, in order to make sure
that companies are sufficiently incentivized and funded in order to increase R&D efforts, to invest in
testing and upscaling infrastructure, and to increase production capacity for COVID-19 relevant products.
The Commission, in view of the urgency and the need to come to quick solutions, allows for bonus aid if
certain targets are met on or before stated time limits. Also, in order to incentivize and reward crossborder cooperation, additional aid intensities are allowed when support comes from several Member
States.
Any measure a Member State introduces still needs to be notified to and approved by the European
Commission, but such notification and approval tracks are shortened significantly to about one week, and
dedicated COVID-19 case teams have been created to ensure swift approval.

Which types of COVID-19 related
activities can be supported?
• R&D projects carrying out COVID-19 and
other antiviral relevant R&D: vaccines,
medicinal products and treatments, medical
devices, …
• Construction or upgrade of testing and
upscaling infrastructures until first industrial
deployment before mass production of
COVID-19 relevant products
• Production of COVID-19 relevant products:
medicinal products and treatments, their
intermediates, active pharmaceutical
ingredients and raw materials, …

Which forms of aid are
available?
Direct grants, repayable advances
or tax advantages (must be granted
by 31 December 2020)
A loss cover guarantee can be
granted independently or additionally
in case of
• Investment aid for testing and
upgrading infrastructures
• Investment aid for the production
of COVID-19 relevant products

For which initiatives can Life Science & Healthcare companies receive state aid?
• Member States must decide which government measures they want to introduce to support
COVID-19 related efforts by the Life Sciences & Health Care industry.
• The European Commission will approve aid measures that meet the criteria laid down in the 3
April State Aid Temporary Framework. An added bonus will be given for measures that are
funded by several Member States, and for results on or before the stated deadlines.

Types of aid available to Life Sciences & Health Care companies
Life Sciences & Healthcare companies may benefit from the specified types of aid under the conditions below:

Aid for COVID-19
relevant R&D

• For COVID-19 and other
antiviral relevant research,
including projects with
COVID-19-specific Seal of
Excellence
• Also for projects started
before 1 February 2020
• Eligible costs: All necessary
costs for R&D project during
its duration

• Aid intensity up to 100% for
fundamental research and
up to 80% for industrial
research and experimental
development (+ 15%-point
bonus if support from
multiple Member States or
cross-border collaboration)
• Non-exclusive licences
under non-discriminatory
market conditions to 3rd
parties in the EEA
• Combination with other
support for the same costs
possible
• Not to undertakings in
difficulty on 31 December
2019

Aid for testing and
upgrading
infrastructures

Aid for the production
of COVID-19 relevant
products

• Testing and upscaling
infrastructures for
development of COVID-19
relevant products

• Broad definition in
Framework

• Also for projects started
before 1 February 2020

• Six-month completion
deadline (reimbursement if
delays)

• Six-month completion
deadline (reimbursement if
delays)

• Also for projects started
before 1 February 2020

• Eligible costs: investment
costs necessary for setting
up the testing and upscaling
infrastructures

• Eligible costs: investment
costs necessary for
production of COVID-19
relevant products and costs
of trial runs of new
production facilities

• Aid intensity: up to 75% (+
15%-point bonus if
completion within two
months or support from
multiple Member States

• Aid intensity: up to 80% (+
15%-point bonus if
completion within two
months or support from
multiple Member States)

• Loss cover guarantee
possible

• Loss cover guarantee
possible

• Access to infrastructure
granted on transparent and
non-discriminatory basis,
unless company financed at
least 10% of investment
cost

• No combination with other
investment aid

• Services provided charged
at market price
• No combination with other
investment aid

For a company carrying out COVID-19 related activities, it is beneficial to assess
whether its activities fall within one or more of the categories defined in the 3 April
Extended State Aid Temporary Framework. One or more Member States can provide
funding, and this will result in significantly higher allowed aid intensities.

Business cooperation to avoid shortages of COVID-19
critical medicines and medical equipment
Temporary Framework for assessing antitrust issues related to
cooperation in COVID-19 urgency situations
On 8 April 2020, the European Commission adopted a Temporary Framework for assessing antitrust issues related
to business cooperation in response to situations of urgency stemming from the COVID-19 outbreak. It covers
possible forms of cooperation in order to ensure the supply of essential scarce products and services during the
COVID-19 outbreak.

It also revives the old ‘comfort letter’ practice whereby companies can consult with the Commission and request
confirmation that the intended co-operation between competitors will not be in breach of antitrust law.
Any cooperation otherwise caught by antitrust laws, and not covered by the Temporary Framework will remain
subject to antitrust investigations and fines. This is explicitly stressed by the European Commission, while referring
to the existing whistleblowing notice for cartels and the possibility for companies to file complaints with the
European Commission and national competition authorities.

How can competitors cooperate to combat COVID-19?
Certain forms of cooperation always allowed
because not illegal under regular antitrust rules
provided that third party manages it:
• Coordinate joint transport for input materials
• Identification medicines for which shortage is
forecasted

Certain forms of cooperation now temporarily
allowed:
• Exchange of commercially sensitive
information, and
• Coordination of production
Provided that:

• Aggregate production and capacity
information
• Model for demand prediction at Member
State level
• Share aggregate supply gap information and
enquire individually on capability to fill the
supply gap

Cooperation is objectively necessary to
actually increase output in the most
efficient way to address or avoid a
shortage of supply of essential products
or services.
Cooperation is only temporary (during
the COVID-19 outbreak).
Cooperation is not exceeding what is
strictly necessary to achieve the
objective.

The Commission will help companies by issuing “comfort letters”
In its COVID-19 Temporary Framework for assessing antitrust issues, the European Commission commits to provide
antitrust guidance and support to businesses and trade associations to facilitate the proper and swift implementation
of cooperation with an EU dimension that is needed to effectively tackle the COVID-19 outbreak.

Why?

How?

• Businesses are facing
exceptional challenges due
to COVID-19 and they can
play a crucial role in
overcoming the effects of
the crisis.

• The European Commission
provides guidance by means
of an ad hoc “comfort
letter.” It has set up a
dedicated webpage and a
dedicated mailbox.

• To increase legal certainty
of antitrust guidance during
the urgency of situations
related to the current
COVID-19 outbreak.

• The European Commission
will engage in direct
discussions with companies
and/or sector
representatives

• Encourage pro-competitive
cooperation aimed at
addressing supply shortages
of essential scarce products
and to mitigate the effects
of the crisis.

• At the same time, the
European Commission will
not tolerate businesses that
opportunistically seek to
take advantage of the crisis
(e.g. by charging too high
prices).

Benefits?

• The Commission will not act
against the cooperation
benefitting from a comfort
letter.
• Comfort letter will cover
cooperation until the
Temporary Framework is
withdrawn
• Also national competition
authorities will not
prosecute companies that
have a comfort letter.

• The European Commission
encourages to report any
antitrust violation.

Companies are encouraged to cooperate and exchange information at levels that
typically would not be allowed under antitrust law. The Temporary Framework
provides guidance on what is allowed in order to help companies with their selfassessment. If needed, a comfort letter can be requested.
At the same time, the Commission will continue to investigate cartels, and it will
act against companies that try to exploit customers and consumers or that
consciously limit production.

Commission guidelines on optimal and rational supply of medicines
to avoid shortages during the COVID-19 outbreak
The Guidelines the Commission issued first and foremost are addressed to the Member States. However, in order for
them to work, the Life Science & Healthcare industry will need to cooperate closely with the member states

Asks from the Life Science & Healthcare industry
•

Do not engage in stockpiling in the distribution chain

•

Reorganise and increase production: request supply chain actors to monitor stocks and production
capacity, facilitate joint industry efforts to find measures and resources to reduce shortages, … a clear
reference is made to the Antitrust Temporary Framework

•

Allowing manufacturing to continue at full capacity: Member States are encouraged to designate
pharmaceutical manufacturing as an essential activity, and to grant state aid… a clear reference is made
to the Extended State Aid Temporary Framework

Asks in support of the Life Science & Healthcare industry
•

regulatory flexibility: variations to marketing authorisation, acceleration of procedures for changes in
suppliers of APIs, designation of new manufacturing sites, extension of expiry dates, …

•

Allowing necessary support to the wholesale sector

•

Fully implement green lanes established to facilitate transport of all goods, as well as facilitate air
freight and other forms of transport

•

Fair distribution of supply

•

Facilitate extension of expiry dates for medicines

•

Limitation of online sales of products at risk
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