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To inquire about any of the issues raised in this newsletter, please contact the Tax &
Legal Department of Deloitte CIS at +7 (495) 787 06 00 (Moscow) or + 7 (812) 703 71
06 (St Petersburg). Our daily Legislative Tracking is available at
http://www2.deloitte.com/ru/en/pages/tax/articles/deloitte-onlinenewstoyourdesk.html. These reviews are prepared solely to inform readers, and the
application of any information contained in such reviews to specific situations should
be determined by the respective circumstances.

16 January 2016
E-justice: catalogue of arbitrational cases
http://kad.arbitr.ru/Card/837554e8-24a2-4cde-a55f-babf9107c22f

Supreme Court declines to consider Oriflame Cosmetics,
LLC’s appeal of lower court decision on the deduction of
licensing payments
The Russian Supreme Court ruling in the case of Oriflame Cosmetics, LLC
has been published. The ruling, No. 305-KG15-11546 of 14 January 2016 on
case No. A40-138879/2014, resolved a dispute between Oriflame Cosmetics,
LLC and the tax authorities concerning the legality of the deduction of license
payments and the corresponding recovery of VAT for the use of trademarks
and other intellectual property items according to a franchise agreement with
a foreign affiliate.
The tax authorities disputed the deduction of licence payments on the basis
that the taxpayer’s activities on Russian territory cannot be considered
independent and are in fact the activities of the foreign affiliate’s permanent
establishment for which the obligation to make licence payments does not
arise.
The Supreme Court declined to pass the appeal to the Court’s Chamber for
Commercial Disputes for consideration. However, the wording of the Court’s
Ruling has a softer character than those of the lower courts. According to the
Russian Supreme Court, the court rulings were consistent with the
approaches set out in Plenum of the Russian Supreme Commercial Court
Resolution No. 53 “On the Evaluation of the Grounds for Taxpayers’ Receipt
of Preferential Tax Terms by Commercial Courts” of 12 December 2006,
which gave the taxpayer the burden of demonstrating sound economic
reasons for concluding a franchise agreement, as well as explaining the
reasons the license payments were established at the particular amount. In
this case, the Court ruled, the taxpayer did not submit the necessary and
sufficient explanations and proof. The Court’s Ruling does not contain any
direct indication that the activities of the Russian daughter company of the
foreign organization constitute the formation of a permanent establishment of
the foreign organization in Russia.
The Supreme Court also effectively recognized the right of a tax agent to
recover overpaid VAT, declining to satisfy the claim regarding additional VAT
charges paid by the company as a tax agent because a mechanism exists in
the legislation on taxes and levies that allows a tax agent to recover tax
overpaid to the budget.
The total amount of additional charges exceeded RUB 580 million.

1

Legislative Tracking

2

Legislative Tracking

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company
limited by guarantee, and its network of member firms, each of which is a legally separate and
independent entity. Please see www.deloitte.com/about for a detailed description of the legal
structure of Deloitte Touche Tohmatsu Limited and its member firms. Please see
www.deloitte.com/ru/about for a detailed description of the legal structure of Deloitte CIS.
Deloitte provides audit, tax, consulting, and financial advisory services to public and private
clients spanning multiple industries. With a globally connected network of member firms in more
than 150 countries, Deloitte brings world class capabilities and deep local expertise to help
clients succeed wherever they operate. Deloitte has in the region of 200,000 professionals,
all committed to becoming the standard of excellence.
Deloitte's professionals are unified by a collaborative culture that fosters integrity, outstanding
value to markets and clients, commitment to each other, and strength from diversity. They enjoy
an environment of continuous learning, challenging experiences, and enriching career
opportunities. Deloitte's professionals are dedicated to strengthening corporate responsibility,
building public trust, and making a positive impact in their communities.
© 2016 Deloitte & Touche Regional Consulting Services Limited. All rights reserved.

