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Court practice
Russian Supreme Court position on deducting severance payments
for tax purposes
Russian Supreme Court Ruling No. 305-KG16-5939 of 23 September 2016 on
case No. A40-94960/2015 has been published. The subject of the dispute
was the recovery of expenses on severance payments for profit tax purposes.

The court of the first instance and the appellation court ruled in favour of the
tax authorities, holding that, as agreed by the parties, the severance
payments were not related to the employees’ fulfilment of their employment
duties and did not act as an incentive for the employees to continue their
employment duties. On the contrary, they were aimed at terminating the
employment duties.
The cassation court supported the position of the taxpayer, indicating that
the new version of item 9, Article 255 of the Russian Tax Code, in accordance
with which severance payments may be deducted for tax purposes, does not
introduce a new rule, rather it is aimed at eliminating ambiguity in the
application of Article 255 of the Russian Tax Code.
The Russian Supreme Court remitted the case to the court of the first
instance, having made several important conclusions:


The fact that severance payments are based on addenda to labour
agreements and employment termination agreements, and the fact
that the payments are made to the employee in relation to the
termination of employment (termination of employment duties), does
not preclude the recognition of these expenses for tax purposes
pursuant to Article 255 of the Russian Tax Code.
As regards past court practice, the courts ruled in favour of the tax
authorities by applying precisely these arguments (for example, cases
No. А40-188948/2015, А40-148068/2015, А40-213762/2014, А4074105/2015 and А40-194080/2014).



The burden of proof lies on the taxpayer as regards the nature of the
disputed payments and their economic justification, and this obligation
stands in relation to the new version of item 9, Article 255 of the
Russian Tax Code insofar as the changes to its literal meaning merely
constitute an attempt to reduce ambiguity in the permissibility of
deducting severance payments paid in accordance with an employment
termination agreement, rather than consent to deduct any expenses.



The following factors may indicate a lack of economic justification for
severance payments in accordance with employment termination
agreements: large payment amounts and their clear inconsistency with
the usual payment amounts that may be counted on by the terminated
employee in accordance with Article 178 of the Russian Labour Code,
as well as their inconsistency with the length of the employee’s service,
the employee’s labour input and other circumstances characterising the
employee’s labour activities.

Therefore, based on the Russian Supreme Court’s Ruling:


It is possible to recover expenses on severance payments (including in
accordance with the previous version of item 9, Article 255 of the

Russian Tax Code) on the condition that the economic justification of
the expenses can be supported;


The new version of item 9, Article 255 of the Russian Tax Code does
not imply that expenses on severance payments will “automatically” be
accepted by the tax authorities and does not reduce the risk of
disputes arising in relation to the economic justification of such
expenses.

Details
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Media review
Outlook on government support for non-energy exports
On 27 September 2016, a session of the Presidium of the Russian Presidential
Committee on Strategic Development and Priority Projects took place at
which certain issues related to support for non-energy exports were
discussed.
The following areas of stimulation were discussed:


Enhancement of the system of support for export and international
cooperation;



Simplification of export procedures;



Access to foreign markets for Russian products;



Establishment of pilot trade houses and industrial zones in key export
markets;



Establishment of a consultation centre at the Russian Export Center for
exporters wishing to find out about market conditions and the
development of international cooperation;



Promotion of agricultural and industrial goods in the Asia-Pacific
region, including through e-trade.

Details

Source: Kommersant
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