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Advance Ruling Summary No. 8/2022

The Inland Revenue Authority of Singapore (IRAS) published the following advance
ruling summary on 1 June 2022. We have provided an overview of the issue,
background information, and the outcome, as well as our comments below.

Issue
Whether:

e the transfer of Company A’s operating business as a going concern to a newly
incorporated Singapore company (NewCo) is regarded as a
capital transaction, and accordingly, the gains from the transfer will not be
subject to income tax under the provisions of the Income Tax Act (ITA)

e Company A and NewCo will be eligible to make a Section 24 election in respect
of the transfer of Qualifying Assets from Company A to NewCo.

Background

Companies X, Y, and Z own Company B, which in turn owns 100% of Company A, a
limited liability company incorporated in Singapore.


https://www2.deloitte.com/sg/en.html

As part of a group restructuring, Company A will transfer its entire business as a going
concern to NewCo, which includes:

e the novation or assignment of Company A's existing employee and
commercial/business contracts, and

e the transfer of Company A’s plant and machinery, motor vehicles, computer
and office equipment (the “PPE”), inventories, business contracts and goodwill.

Company A had claimed Section 19A capital allowances (CA) for some of the qualifying
plant and machinery (Qualifying Assets). The Qualifying Assets are used by Company A
(and will be similarly used by NewCo) in the production of income chargeable to tax
under the provisions of the ITA. The Qualifying Assets are not leased by Company A to
NewCo before the restructuring.

Company X and Company Y would hold more than 50% of the ordinary shares and more
than 50% of the voting rights in both Company A (via their shareholdings in Company B)
and NewCo at the time of the transfer. There are no plans to change the shareholders’
voting rights in NewCo after the transfer.

Company A’s inventories would be transferred to NewCo at the net book value stated in
Company A’s management accounts as at the date of the transfer.

Company A will be liquidated after the restructuring.

Outcome

The transfer of Company A’s operating business to NewCo is regarded as a capital
transaction after taking into consideration the following factors: -

e circumstances of the realisation

e nature of Company A’s operating business and assets;

o frequency of similar transactions by Company A

e length of ownership of the business

e Company A’s intention to liquidate upon completion of the restructuring and
post-settlement of any outstanding liabilities.

However, the tax implications arising from the business transfer would depend on the
nature of the specific underlying assets being divested:

e |nventories

Section 32 governs the valuation of trading stock on discontinuance or transfer
of trade or business. Section 32(1)(a) provides that if the stock is:

— sold or transferred to another trader in Singapore
— the cost of the stock is deductible in calculating the latter's trade profits

then the closing stock in the first trader’s terminal accounts must be taken to be
the amount realised on the transfer, or the value of the consideration given for

the transfer.

Section 32(1)(b) provides that if the above conditions are not met, the value of



the closing stock “shall be taken to be the amount which it would have realised if
it had been sold in the open market at the discontinuance or transfer of the
trade or business”.

Because the conditions specified in Section 32(1)(a) of the ITA would be met, the
value of the inventories transferred for tax purposes would be the consideration
that Company A receives from the transfer.

PPE

The PPE are fixed capital assets used by Company A in carrying on its trade.
Hence, the gain from the disposal of the PPE is capital in nature and is not
taxable. The provisions in Section 20 of the ITA will apply to determine the
amount of balancing charge/balancing allowance arising from the disposal,
where applicable. (Please also consider the Section 24 election, which is
discussed further below.)

As a recap, Section 20 governs the adjustments to be made when any one of the
following events takes place:

— the plant or machinery ceases to belong to the taxpayer

— the trade is permanently discontinued, and the plant or machinery continues
to belong to the trade

— the plant or machinery permanently ceases to be used for the trade.

Goodwill and Business Contracts

In line with the position taken to regard the transfer of the operating business as
a capital transaction, any gains arising from the transfer of goodwill and business
contracts are therefore capital in nature and not taxable.

Section 24 election

Where there is a transfer of asset and a balancing charge arises, a tax deferral on
the balancing charge can be obtained (from the group's perspective) if both the
transferor and transferee jointly make a Section 24 election. Briefly, the effect of
a Section 24 election can be summarised as follows:-

Transferor Transferee

No balancing charge arises Transferee (NewCo) claims
CA based on the Tax Written
Down Value (TWDV)
transferred from the
transferor (Company A).

Section 24 can only be made if:

— the transferor and transferee of plant or machinery are under common
control, or if one has control over the other (‘control' condition)

— before the transfer in the case of the transferor and after the transfer in the
case of the transferee, the asset is used in the production of income chargeable



to tax, and the asset was not leased by the transferor to the transferee before
the transfer (Section 24(4) requirement)
— section 33 does not apply (anti-avoidance rules).

An election under Section 24 of the ITA can be made for the Qualifying Assets in
view that the above conditions can be met.

@ More details can be found on IRAS’ website

Deloitte Singapore's view

Although payments for the sale of the assets of a business are prima facie capital
receipts (one of the 'five basic propositions' laid out in Whiteman on Income Tax as
cited by the High Court in ABD v CIT), not every receipt from the sale of a business is
necessarily capital in nature. The tax implications arising from the sale depends on the
nature of the assets transferred.

A Section 24 election can only be made if the transferor and transferee of plant or
machinery are under common control, or if either the transferor or transferee has
control over the other. The term "control" is not defined in the ITA. The meaning of this
term has been explored in the High Court case of BZZ v Comptroller of Income Tax
(SGHC 252) but the Court in BZZ did not lay down a bright-line test for establishing
‘control’, although it did suggest that control is a function of common economic
ownership. Per the ruling summary the IRAS only requires the common shareholders to
own more than 50% of shares of the transferor and transferee. Although the facts
indicate that the common shareholders also possess more than 50% of voting power in
the transferor and transferee, it is not clear voting power is a pre-requisite to establish
‘control’ for Section 24 purposes.

A transfer of plant or machinery that qualifies for a Section 24 election is nevertheless
subject to anti-avoidance provisions in Section 33. The IRAS was of the view Section 33
did not apply as “the transfer is effected pursuant to a corporate restructuring”. The
underlying reasons for the transfer of business was not provided in the case facts,
although interestingly it was indicated that there is no intention for there to be any
change to the shareholders’ voting rights in the transferee (NewCo) post-transfer.
Among others, it can be inferred that the transfer of plant or machinery to a related
party which is made as a precursor to a carve-out (i.e., sale of the transferee to a third
party) may be subject to a higher level of scrutiny re: application of Section 33.

Contact

Should you have any comments or questions arising from this newsletter, please
contact either the listed contacts below, or any member of the Singapore Tax & Legal

team.

Low Hwee Chua Daniel Ho
Head of Tax Partner


https://www2.deloitte.com/sg/en/pages/tax/articles/tax-legal-team.html
https://www2.deloitte.com/sg/en/pages/tax/articles/tax-legal-team.html
https://www.iras.gov.sg/media/docs/default-source/uploadedfiles/pdf/advance-ruling-summary-no-8-2022.pdf?sfvrsn=6d2f0590_7

Deloitte Singapore Deloitte Singapore

+65 6216 3290 +65 6216 3189
hwlow@deloitte.com danho@deloitte.com
Chua Kong Ping Jazlyn Ng

Partner Tax Manager
Deloitte Singapore Deloitte Singapore
+65 6800 2966 +65 68002211
kchua@deloitte.com jazng@deloitte.com

Dbriefs Power of With IEY(QLERT

A series of live, on- Focus on the power Latest global and
demand and interactive humans have with regional tax news,
webcasts focusing on machines. information, and
topical tax issues for resources.
business executives.

==
6 O @ @

Deloitte Singapore | Add Deloitte as safe sender

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL"), its global network of member firms, and
their related entities (collectively, the “Deloitte organization”). DTTL (also referred to as “Deloitte Global”) and each of its
member firms and related entities are legally separate and independent entities, which cannot obligate or bind each other
in respect of third parties. DTTLand each DTTL member firm and related entity is liable only for its own acts and omissions,
and not those of each other. DTTL does not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte Asia Pacific Limited is a company limited by guarantee and a member firm of DTTL. Members of Deloitte Asia
Pacific Limited and their related entities, each of which are separate and independent legal entities, provide services from
more than 100 cities across the region, including Auckland, Bangkok, Beijing, Hanoi, Hong Kong, Jakarta, Kuala Lumpur,
Manila, Melbourne, Osaka, Seoul, Shanghai, Singapore, Sydney, Taipei and Tokyo.

About Deloitte Singapore
In Singapore, tax and immigration services are provided by Deloitte Tax Solutions Pte. Ltd. and other services (where

applicable) may be carried out by its affiliates.

Deloitte Tax Solutions Pte. Ltd. (Unique entity number: 202008330C) is a company registered with the Accounting and
Corporate Regulatory Authority of Singapore.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited (“DTTL"), its global
network of member firms or their related entities (collectively, the “Deloitte organization”) is, by means of this


mailto:hwlow@deloitte.com?subject=
mailto:danho@deloitte.com?subject=
mailto:kchua@deloitte.com?subject=
mailto:jazng@deloitte.com?subject=
https://www2.deloitte.com/sg/en.html
http://www2.deloitte.com/global/en/pages/about-deloitte/articles/deloitte-as-safe-sender.html
http://www.deloitte.com/about
https://www2.deloitte.com/global/en/pages/about-deloitte/topics/dbriefs-asia-pacific.html
https://www2.deloitte.com/sg/en/pages/tax/articles/the-future-of-tax-and-legal.html
https://www2.deloitte.com/global/en/pages/tax/articles/deloitte-tax-at-hand.html
mailto:sgtaxom@deloitte.com?subject=
http://www.facebook.com/DeloitteSingapore/
https://twitter.com/Deloittesg
https://www.linkedin.com/company/deloitte/
https://secure-web.cisco.com/1c3SjLskTDQDX8zFAMAYJsromjvudFBYpZzpBToab6YN9S5rBr2-kz8FQeM2RxrbMKabGXk5l3TbyCOeLmJIRb-6UeirZvdhfJINwLnXtv4bQZYT3RJuZG3rXpcu_2C6OptPi5Ejcijphwlr2EwC_WwcdrmvvhyRgSYYDIRbV3G7kjnGp06ZRcjRJc3BlVG74HA68C2-XypLH3w4TrlT0R1nPyd4_-DB9Y4jMF0gXGvRUJ80W9imfJjlIbbEPDuE4TzyE0QSHFDXuUfjZY0nILKlENhmTUpgnsw3vkyqQd0UWlMK1hrZd5dG5nctAv8kJdVI7J64VCcb5QcQKHnUFQEXbO6y1uKyx0-1l6FYBiHRJLp3llwEFMLHtDVc83uQMBHhjpst06sXBK7xDMb-MUQLV8Zj-k7Ot0jWHMN1arUfSDIz-UIsSBPldICZ_QQfIXwM6Nnr2F_cXjQD_Ia-SOrgxXg9F14WIzks1l5LiZFYuctOVlohnbf9iWpfa5zRH8k1XnzGBJ6DyEeDdhWNGaQ/https%3A%2F%2Fwww.instagram.com%2Fdeloittesingapore%2F

communication, rendering professional advice or services. Before making any decision or taking any action that may affect
your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the
information in this communication, and none of DTTL, its member firms, related entities, employees or agents shall be
liable or responsible for any loss or damage whatsoever arising directly or indirectly in connection with any person relying
on this communication. DTTL and each of its member firms, and their related entities, are legally separate and independent
entities.

© 2022 Deloitte Tax Solutions Pte. Ltd.



