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1. COVID-19 impact on transfer
pricing
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COVID-19 negative impact on various industries

!

Medium revenue impact

and/or moderately quick
recovery

Negative Impact

Low revenue impact and/or High revenue impact and/or long
quick recovery recovery time

!

« FMCG

» Agribusiness

* E-commerce

» Education

* Energy and Power
+ Food and beverage
« IT/ITES

+ Media

+ Packaging

» Paper

* Pharmaceuticals and Medical
equipment

« Healthcare

Apparel and textiles
Building and construction
Business services
Chemicals

Gems & Jewellery
Leather

Logistics

Oil & Gas

Plastics

Retail

Rubber products
Trading

Auto and auto components
Aviation and tourism
Capital goods

Consumer durables

Metals and Mining

Real Estate
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Key transfer pricing considerations in light of COVID-19 (1/2)

Re-alignment of TP  Inter-company Inter-company Economic
models agreements financing adjustments

Limited risk entities

TP models / policies may
need to be adjusted in
line with any
commercially driven
changes made to the
global supply chain or
any temporary
relocation of business
functions to limit the
spread of COVID-19.
Companies need to
ensure that the TP
policies reflect any re-
allocation of functions,
assets and risks across
the Group.

© 2020 Deloitte Haskins & Sells LLP

There may be a
requirement for
amendment in pricing in
inter-company
agreements based on the
existence of certain
clauses in the
agreements e.g. price

adjustment, force
majeure or termination
clauses. In the absence
of such clauses,
reference can be made to
behaviour of third parties
under commercial law.

It is important to
ascertain whether the
limited risk entities will
be able to continue with
a guaranteed return
model during the on-
going pandemic situation
[discussed in detail in
subsequent slides].

Review and optimisation
of inter-co financing
policies including
restructuring existing
funding arrangements,
extension of payment
terms, re-price or adjust
interest rates, facilitating
granting of loans by
third-party financial
institutions with a
guarantee support.

While applying the
methods for determining
arm’s length price,
adequate economic
adjustments would be
needed to address
capacity disruption,
working capital positions,
exchange fluctuations,
extra-ordinary expenses
and various market-
related issues in order to
arrive at proper
comparability.
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Key transfer pricing considerations in light of COVID-19 (2/2)

Three-tier
documentation

The current situation
may have a significant
impact on Master file and
CbCR as all the business
restructuring would need
to be analyzed and
reported carefully. The
local files of each
jurisdiction should also

be realigned with Master
file and CbCR to ensure
synchronized
information.

© 2020 Deloitte Haskins & Sells LLP

IP / brand impact

There may be IP/brand
impacts that could
change the arm’s length
amount of royalties due.
The Group can evaluate
putting royalty payments
on hold temporarily or
reducing the rates of
royalty fee.

Intra-group services

The payment made towards
intra-group services is
generally justified on the basis
of performance of services by
service provider and benefit
test on part of recipient.
However, during stranded
business environment, the
actual performance of services
may be questioned by tax
administration. In addition,
some additional services from a
head office entity provided
during the pandemic may not
pass the benefit test and may
be considered as shareholder
services.

APA implications

Taxpayers with signed APAs
should evaluate their
compliance with agreed terms
and conditions, including
critical assumptions. Any
deviations should be discussed
with the authorities on priority
basis and the next steps
should be agreed. For pending
/ new APA applications,
taxpayers should suitably
document the change in facts
of business due to COVID-19,
depicting scenario analyses of
pre, during and post COVID-19
impact.

11
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COVID-19 - Proposed framework to transfer pricing risk management

Analysis of impact Strategic review of Creation of robust Advance
of COVID-19 and transfer pricing transfer pricing preparation for

associated transfer polices documentation transfer pricing
pricing risks

audits

With the nine consideration areas in Based on Step 1, consider Prepare transfer pricing « Prepare the expected
mind, conducting an analysis of: whether the existing transfer documentation (TPD) questions and answers for
* Industry impact pricing policy should be supporting the position transfer pricing audit with
e Own forecasts and impact (not just reviewed temporarily determined in Step 2. In regard to the risk areas
FY 20) (transfer price should be addition to TPD, strong identified in the process of
revised), or whether it should support materials to be creating the TPD in Step 3.

« TP Documentation (TPD) positions

. ) ) retained (dealt with by maintained. If necessary, « Education of local staff,
N_at|onafl experts_&ftax authority economic analysis /economic revise related party contracts  review of business
views (formal & informal) adjustments) and transfer pricing policies, processes, etc.

« Transfer price risk and discussion of

_ revision of past TPD, etc.
issues

Priority and

timing are key

© 2020 Deloitte Haskins & Sells LLP 13
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2. Response for manufacturing and
distribution companies <Step1l-4>



2. 8 -BRFERttIcHBIT5 3 <Stepl-4>
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BELRURIEHAIE?
BEREEEIEYRY BBELURLOBEINDMHA (TNMMOERZERTIRIC)
BB o o o o o . O HBFLBIT. COVID-19NFELEEEL T, B ITBERME
toBEHREEET OH?
i O BIAFE=FMOBEBRLOTSVT(RA(FICHEEZADEIRR) HE
CETERSNSD?
s O #EE-VRINBEMTEVEHICETIBEECHFRERSTIEESD
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U - TIFBIZEHLLENCENBERSNIN, EQ KSR TEEDHEHRED,
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GM range of
comparables

OM range of
comparables

Response for Manufacturing and distribution companies <STEP1>

TP risks and considerations

TP Adjustment risk Anticipated discussion points with TA(assuming the use of the TNMM)

O Whether the TA will give any leniency to taxpayers on the TP

L R e L T analysis in consideration of COVID-19?
O To what extent would arm’s length commercial practice (especially,

Med those cases where the local subsidiearies bear losses) be taken into

consideration?
TP
i Adjustment O To what extent would losses incurred by companies whose functions
in risk? . .. . .
and risks are not limited and special factor analysis be accepted?
Your gross
margin O To what extent would losses incurred by companies whose functions

and risks are limited and special factor analysis be accepted?

MO mmmmmmmmm oo O Assuming that the selection of comparables that have been affected
by COVID-19 would not be in time for the analysis for this period,

Med e i how shall we proceed with the analysis?

- Q To what extent would the adjustments to the tested party and
§ ?
Min N L Adjustment comparables be accepted:
risk? O How effectively would TPMs other than the TNMM function under this
Your circumstance? Can the Profit Split Method be applicable?
operating
margin O Do subsidiaries whose functions and risks are limited need to
Pre-CoVid-19 CoVid-19 Post-CoVid-19 recognize certain profit although the group as a whole is incurring

losses (on a consolidated basis)
© 2020 Deloitte Haskins & Sells LLP 18



Response for Manufacturing and distribution companies <STEP 1>

What are the issues and corresponding considerations?

Manufacturing

Principal

IP/IGS
1

| .
Raw materials/ | Raw materials/

Royalty for
manufacturing!

1

1

1

Overseas/Japan spare parts | | spare parts :
1

Local subsidiaries 1 1
1 finished 1 1

* product * 1

Contract Manufacturer Fully Fledged Manufacturer

(CM) (FFM)

Finished l

products
Third-party
customers

¢S EEEEEE NN NN NS NN EENEEENEENEEEEEEEEEENEEEEEEEEEEEEEEg,
*

‘0

Supply chain
RS S Issues of personnel
mobility
Liquidity issues
Changes in
business operation

Changes in market
* *

demand
.'l----------------------------------------------------I‘

EEEEEEEEEEEEEEEEN
" ",
“apsmssnssmsmmsmmEnt
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N

Low revenue /
loss making
across the

group

Distribution

Principal

Trademark

GEa Royalty/IGS

Overseas / Japan Finished products Finished products

Domestic

Limited risk distributor

(LRD) (FFD)
Finished Finished
products products

Third-party
customers

Third-party
customers

Comparability
/Variance
Adjustments

Arm's length
principle

Should the Principal bear all the low
net operating result / losses of the
entire group? Should we allocate
some of them to the local
subsidiaries and if yes, how much?

Combined
loss/income
generation

Delay in
comparable
availability

Fully Fledged Distributor

e

Foreign
exchange
fluctuation
risks

Predictability
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Contract Manufacturer PTG e Limited risk distributor Fully fledged distributor

manufactur
(o ybdee GO e ) b " e
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-
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Response for Manufacturing and distribution companies <STEP 1>

What are the transfer pricing risks and issues?

Entrepreneur/ Principal

(Controls important risks,
owns IP)

(Jan-Dec)

Cost plus Product T Japan

(Jan-Feb)

(March-
April)

2020

Total (2022)

(Jan-Dec)

No track

record in
lockdown

Item (INR '000))

]

India Quantity (unit)

Contract manufacturer(CM)

1,000

Contract Manufacturer

200

o —

500

700

Sales
quantity
Drop

Abnormal
cost due

to COVID-

19

Fixed costs 500,000 100,000 100,000 300,000 500,000
. . Variable costs 300,000 60,000 0 150,000 210,000
+ The manufacturing company (CM) supplies Ab | t due to COVID-
100% of the production volume to the sales 19norma cost due to 50,000
company (Principal), which is an
entrepreneur and an affiliated company. Total cost 800,000 160,000 100,000 500,000 710,000
CM operates at cost plus and makes term- Unit price to the entrepreneur 880 880 NA 840 851
end adjustments with principals so that profit Total sgles - 880,000 176,000 0 420,000 6,000
margins are in line with the arm's length Operating profit 80,000 16,000 -100,000 -80,000 '11h90\\
benchmark. Operating profit on total 10.00% | 10.00% | -100.00% | -16.00% | -16.06%
cost (%)

Sales

price

+ Due to the global recession in FY2020,
principals are unable to secure sufficient
markets for these products and CM orders
are sluggish. While the market is uncertain,
the principal wants to negotiate with the CM
to review the remuneration terms for the
fiscal year that was significantly affected by
the recession.

« Limited risk distributors/shared service
centres may be under similar circumstances.

© 2020 Deloitte Haskins & Sells LLP

reduction
due to
market

pressure

21
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& - RFTEEtICHITENIEG <STEP1>
PBElRIARIEHRIE?

(Jan-Dec)

(Jan-Feb)

Total (2022)

(Jan-Dec)

JEE (INR’000)

= (unit)

1,000

200

EEBUELM(CM)

EEE 500,000 100,000 100,000 300,000 500,000
LEE 300,000 60,000 0 150,000 210,000
COVID-19IZ £ 2EHA 12 ~ 50,000

a2k 800,000 160,000 100,000 500,000 710,000
T AL TLF—~DERSEM 880 880 NA 840 - 851

455 880,000 176,000 0 420,000 [~-596,000
BRI 80,000 16,000 -100,000 -80,000 -114,000
EEFZE (%) .
Z R 4 R 10.00% 10.00% -100.00% | -16.00% -16.06%

COVID-19
IC&BEER
Xk

HiREAHIC
KB 5E(M5I
TIF
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Response for Manufacturing and distribution compa

What are the transfer pricing risks and issues?

« Indian regulations prescribe the usage of the current year’s as well as two pre

nies <STEP 1>

ceding years’ data of comparable companies for the

benchmarking process. Till date, no specific guidance has been provided by the Indian government regarding transfer pricing

considerations under COVID-19 circumstances.

« Prior year data for comparable companies do not reflect the current disruption and data for the same year is not yet available. Hence
comparable data may not be fully available at the time of making a decision regarding pricing policy revision as well as preparation of

TP documentation.

Data available at the time of compliance

Data that can be acquired during the audit

2020
3%
2%
4%
5%
1%

F 2%

35th percentile 2.00%

Median 2.50%

m O O W >»

2018 2019 2020 Average

A 10% 9% NA 9.50%

B 5% 5% NA 5.00%

C 5% 6% NA 5.50%

D 3% 4% NA 3.50%

E 5% 2% NA 3.50%

F 6% 7% NA 6.50%

35t percentile 5.00%
Median 5.25%
65t percentile 5.50%

© 2020 Deloitte Haskins & Sells LLP

65th percentile 3.00%
23
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BEE{IS R LRSI 2

C A VRERVTH S RYF T BFIENT - RN SEEOSEFLANEEO2ERNT — 2 £EAT 52 EARESATVS - CAETDEDS -
COVID-19DH R T TOBEMIE DIRETCBIT 51 > RBURIC & 5 BERASA 42 ZEHL -

. EBRNSCEONEDT — 4 FRERRERBL TEST - ALEOT— 4 GEEAFTEAL - COED  BEAKORE L CTPYELERT 55
Tl - LERARER T — 4 A+ DI BE NG VTR A B B -

<K RERFR/AVTSAT AR R TIREARELET —2> <FAERICHFAIRRGT —53>
A
2018 2019 2020 ) 2020
A 10% 9% NA 9.50% A 3%
B 5% 5% NA 5.00% B 2%
C 5% 6% NA 5.50% C 4%
D 3% 4% NA 3.50% D 50
E 5% 2% NA 3.50% E 1%
F 6% 7% NA 6.50% F 2%
35th percentile 5.00% 35th percentile 2.00%
R 5.25% h 2 fE 2.50%
65t" percentile 5.50% 65th percentile 3.00%
v
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Response for Manufacturing and distribution companies <STEP 1>

What information do I need to understand the transfer pricing risk?

Basic information

» Inter-company contract, transfer pricing policy

= Previous business plan

= Current profit/loss (company-wide and
segment- wise) and impact on profit for each
phase of COVID-19

» Future forecast for company-wide and segment
wise profit/loss

= Arrangement of the cost burden within the
Group in past emergencies

Third-party arrangements

= Third party customers and suppliers - changes
made to the contents of the contract, actual
conduct during the period

» Business practices such as contract changes
and cost-bearing methods in past emergencies

= Changes in economic indicators by country and
industry

= Impact for comparable companies (press
releases, interim results etc.)

* Press releases on the Impact of COVID-19

© 2020 Deloitte Haskins & Sells LLP

Group and Head Office

= COVID-19 impact on Group as a whole,
changes in business forecasts

= Whether or not Group measures were
taken, such as reviewing the supply chain

= Increase in head office activities and
regional management activities in line with
COVID-19 countermeasures

»= Decrease in head office activities and
regional management activities due to
business contraction

= Specifics of additional costs

= Specific process of decision-making for
countermeasures

» The degree of involvement of Group
companies in each other’s business
activities, including countermeasures,
compared to the usual time

= Views of transfer pricing experts (based on
past recession experiences and recent
research practices) etc.

» Effect of government orders

»= Guidance of OECD and other international
bodies in relation to COVID-19

Need to execute
as a whole group

Each entity

How to respond in the country where you are
located

The specific period affected (pandemic period,
mid-recovery period, normal period)

Impact of national / state lockdowns, such as
suspension of operations at factories and retail
stores

Status of employees during the suspension
period (waiting, training, vacation incentives
etc.)

Impact of suspension of operations of existing
suppliers (third parties and related parties)
Impact of customer suspension of business
(third party or related person)

New business carried out during the period
Changes in variable and fixed costs, specific
details of additional costs

Receiving and accounting of government
subsidies, if any

Views of tax authorities in each country (official
& informal)

Views of transfer pricing experts (based on past
recession experiences and recent research
practices) etc.
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Response for Manufacturing and distribution companies <STEP 1>

What information do I need to understand the transfer pricing risk? LD O G

as a whole group

« Whether all the risks of usual business activities were borne by the - Examine related party agreement and internal policy to identify any
Principal, or whether the concerned company bears the operational existing arrangements related to the price change:
risk. » Changes in transaction prices under specific situations (e.g.,

« Identify which company bore the risk of idle capacity, sales budgeted and actual performance deviation, major market
stagnation, or development failure in the past. changes, production declines)

» Handling of cost burdens in predictable special events

» Force majeure (whether general or specific events are listed)

e & e B » Arrangements for contract changes and cancellations

company incur losses?

« If there are no existing arrangements to change the pricing of a

« Ideally a limited risk distributor / manufacturer is entitled to an related party contract or to carry out an end-of-period adjustment,
assured return under the inter-company agreement. However in it is recommended that an addendum/revised contract is
these exceptional circumstances where even the Group or industry immediately entered into.

as a whole is unable to generate profits, it may be reasonable to
expect the limited risk entity to bear a portion of the losses.

Third-party information

« Even in a third party scenario, under such adverse conditions on
which neither party has control, it is highly likely there would be a
renegotiation of contracts.

Is there a case / commercial practice in in which the Company can
receive compensation from third-party contractors?

© 2020 Deloitte Haskins & Sells LLP 27
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Response for Manufacturing and distribution companies <STEP 2>

What are the ideas for reducing risk?

Possible countermeasures in economic analysis

Change your transfer pricing

method

Movement from net level to gross level
benchmarking for distributors

« Switch from targeting a fixed margin to an
arm’s length margin

« Consider a new method such asa profit /
(loss) split or a new profit linked indicator
for benchmarking

d to watch how TA
will react

Develop a specific comparable
range for COVID- 19

« Evaluate the years to be considered for
analysis (multiple year vs single year, if —j
specific guidance is released)

« Analyze comparables’ data from their line of
business and COVID-19 impact to enhance
comparability

» Evaluate acceptance of loss making
comparables

« Consider a pro-forma P&L isolating

» Use your original pre-COVID-19
comparables

\.

+ Identify impact on line items in the P&L

COVID-19 extraordinary costs and losses

© 2020 Deloitte Haskins & Sells LLP

Economic adjustments

Perform appropriate economic adjustments
« Capacity utilization adjustment
« Foreign exchange fluctuation adjustment
+ Working capital adjustment
» Depreciation adjustment
« Risk adjustment etc.

29
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Response for Manufacturing and distribution companies <STEP 2>

Illustration — Capacity utilization adjustment for manufacturing companies

Example of capacity utilization adjustment

Manufa

cturing Sale

Check the capacity
e utilization of the company
and comparables
= During the COVID-19 lockdown
period, the manufacturing . .
company was shut down and no e I_dentlfy variable and
manufacturing activities were fixed costs
carried out (mid-March to May).

June, the manufacturing Adjust fixed costs
company resumed its
manufacturing activities, but due
to the social distance compliance,
the inefficiency was significant
and the overall production level

was lowered.
*The above example is illustrative only and there are multiple methods of computing

capacity utilisation adjustment as per judicial precedents
© 2020 Deloitte Haskins & Sells LLP

= After the lockdown ended in e

—

Production capacity 2500MT
Actual production 1300MT
Utilization rate I 52%
Average utilization rate of companies I 90%
to be compared

Occupancy ratevariance [ $=I/I1 |
Sales A 110,000
Variable costs: B 65,000
Raw materials 39,000
Salary 19,500
Others 6,500
Quasi-variable costs: C 22,000
Variable costs C1 3,900
Fixed costs (Salary) Cc2 18,100
Other fixed costs D 60,000
Total cost E = B+C+D 147,000
Operating profit F = A-E (37,000)
Adjusted fixed cost (Czl_-:-g)*$ 45.124
Capacity utilization adjustment I=(C2+D)-H 32,976
Adjusted total cost J=E-I 114,024
Operating profit K=A-] (4,024)

Revised Operating profit on cost L=K/]
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EZHE.BEBREZHTE

EEREHE

I5H 2% =H

HEEF v /ST A 2500MT
REES 1300MT
BE= I 52%
EEE xS 2 D IR B = II 90%
E@Ezg | s=rml
=k A 110,000
LEE: B 65,000
ELoE S 39,000
B5 (KE) 19,500
Z 0t 6,500
EEBE: C 22,000
LEE c1 3,900
BEEE (%85) c2 18,100
Z DiEEE D 60,000
BEM E = B+C+D 147,000
EEMNZ F = A-E (37,000)
NCPM (B RS %FE )
s H =

b (C2+D)*$ 45.124
WEA (BIF) J=E-I 114,024
EE K=A-] (4,024)

32



Response for Manufacturing and distribution companies <STEP 3>

Points to keep in mind while preparing Indian TP documentation in light of

COVID-19

Functional analysis

« Carefully examine commercial
practices between third parties and
own materials (past local files,
transfer pricing policy, Master file,
related party contracts, etc.),

« Strategic description of functions
performed, assets utilized and
risks borne, and company
characterization is required in light
of any commercially driven
changes to supply chain

Economic analysis

- Economic analysis should be
carried out with due consideration
of judicial precedents and TP
guidelines

« When performing economic
adjustments, it is necessary to
examine whether the situation was
really abnormal for the concerned
company

» Even if the list of comparable
companies is small, select
companies with same
characterization and from same
industry as they would have faced
similar business conditions under
COVID-19

TPD with high explanatory
capacity

To support the position determined
by Step 2, create a comprehensive
transfer pricing document with a
high explanatory capacity,
incorporating the audit defense
strategy

Basic facts, in-depth industry
impact (global and local), updated
functional analysis, and economic
analysis are all important to
support taxpayer positions

Prepare supporting documents
in advance that will help taxpayers
back the content of the
documentation

Share risk areas with the head
office/RHQ and local staff and
improve the ability of local staff to
solve transfer pricing problems
through documentation

If there are high-risk transactions,
prepare scenario analysis and
expected questions which would
be raised by the tax authorities in
advance.

Perform supplementary analysis
with sufficient reasoning in
advance, in case the primary
analysis is denied by the tax
authorities.

00— O —0—
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Response for Manufacturing and distribution companies <STEP 4>

Thorough preparation for transfer pricing audits

Learn from
experience

Analyze past audit
experiences of
company or issues
faced by similar
companies and
maintain similar
information

Effective operation
of transfer pricing

Assess the impact of
TP on business
changes and ensure
that employees
enforce pricing
policies that adhere
to TP principles

Transparency of
the supply chain

FAR analysis on both
sides / Consistent
Group TP policy /

Local file content to

be aligned with
master file

Contemporaneous, high
quality, comprehensive
transfer pricing
documents

Must always be updated,
benchmarking analysis to
be performed every year,
content to be consistent
with the actual activity, and

cover relevant information

Supporting
documentation

Backing analysis for
economic adjustments,

Assess other
impacts

Withholding tax,
Permanent
establishment, and
other corporate tax-
related matters

contract related
documents,
appropriate disclosure
of impact in financial
statements

© 2020 Deloitte Haskins & Sells LLP

Consider alternate
resolution

Normal litigation vs
APA / MAP / Safe

Effective audit
response

Talk to consultants,
take the initiative to
communicate with

tax authorities, and
show the attitude of
taxpayers who are
serious about
compliance
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Q&A

Would the India tax authorities ("TA"”) give some
leniency this year — lower quartile instead of
median, i.e. 35th percentile (as an overall year-end
margin)?

Whether the TA would be considerate in levying
lower penalty?

As per the India tax authorities’ view, how to set
transfer price for FY2020-2021 or do compliance
after year-end, because past data of comparables
may not represent the current downturn situation
and current year data of comparables companies
would not be available now?

© 2020 Deloitte Haskins & Sells LLP

AVEBRBEBIT(TTAL) FSE, RBRICPLAETIILESTRIETHS
35/ 3—t VANV (ERDABEARA—R)EBATHEVVSEXRLGHES
modmM?

TANKEERIVEBEWNWRFILTAEERTSIN?

BEOLEBAREROT—2EERORR[EKREERBL TGN ATRE
EAHY ., RFOERHFERD T —FIBRFFRTIEIAFTELG=H,
2020 E~2021 FEOBEMIEEEDLIICRET S0, HAHLE
BMRLUZICHBERERT SDONENSBIRICDODTIURTARED X
SIHERBERLTLSM?
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Q&A

4, Can you please share the TA’s unofficial views and

your perspectives about the following three points?

>  Special consideration and special treatments
for COVID-19 situation (e.g. overall leniency
such as low penalty, full range, loss comps,
other TPMs etc.)

» Adjustments to tested party (i.e. what types of
special factor analysis the TA can or cannot
accept in view of COVID-19 and based on India
tax authorities’ experience from the past
recession and their recent enforcement
activities)

> Adjustments to comparables (i.e. what type of
adjustments TA can or cannot accept in view of
COVID-10 and based on the India tax
authorities’ experience from the past recession
and recent enforcement)

© 2020 Deloitte Haskins & Sells LLP
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3. Response for other international
transactions

© 2020 Deloitte Haskins & Sells LLP
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Intra-group service transactions and Royalty fee — TP considerations

S S — S S —

Intra-group services oyalty fee

+ Potential increase in business development charges (Many There may be IP/brand impacts that could change the arm’s
MNCs have set up crisis management teams to plan their length amount of royalties due
business strategies)

* A

« The local entity can face practical challenges in defending
payment of royalty fee by aggregation under TNMM in case
the company faces losses

+ Potential increase in IT support considering ‘Work from home
scenario

+ Services / decisions would have taken place over audio and
video conferencing and would not have a physical trail

« Identification of new comparable uncontrolled transactions

|
|
|
|
|
|
|
|
|
;|
|
|
|
|
|
|
|
: may pose challenges

Does sales linked royalty fee
eliminate the need for further
evaluation? Consider slab-based
variable royalty rates

Allocation criteria (revenue)
may no longer be appropriate
for services affected by COVID-
19

Can HQ/RHQ provide services
without actually dispatching
people?

The additional services provided Evaluate any shift in DEMPE
functions - role of the Indian
entity in relation to the relevant

IP / brand, post COVID-19

Analyze the options of waiver,
reduction in rate or deferral
of payment of royalty

by HQ/RHQ from the Expense allowability in
perspective of COVID-19 may countries - in case of loss
be considered equivalent to scenario
shareholder activity

Check agreement for any
provisions that allow for Adequate documentation to
adjustment of royalty rates substantiate business rationale
upon and need for the transaction
specified conditions

Appropriate technology tools should

be used for summarizing Minutes of the

meeting / storing the audio recordings
to substantiate receipt of services

© 2020 Deloitte Haskins & Sells LLP
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Financial transactions — TP considerations

* High chances of payment defaults during COVID-
19 period due to liquidity crisis

arrangements and re-price interest rates in line

with the

lowered central

interest rates to free up cash flow

bank / third party

« New or increased cross-border funding may be
required during this period

|
|
|
|
|
|
|
i
« MNCs may try to restructure existing funding |
i
|
|
|
|
|
|
|
|

Evaluate type of guarantee -
implicit vs explicit, and arm’s

length charge in case of
explicit guarantee

Revisit existing guarantee
arrangements in case of
change in credit ratings of

guarantors

Due consideration of recent
OECD guidance on transfer

pricing aspects of financial
transactions

© 2020 Deloitte Haskins & Sells LLP

Amendments to existing loan
agreements (eg:
moratorium clauses in line
with current third party
scenarios) may be required
to avoid defaults

Document market evidence
of modification of
arrangements / invoking of
Force majeure clause in
uncontrolled loans

e This would

Evaluate options
realistically available -
could the loan have been
refinanced from external

sources at lower rates?

Revised / new interest rate
should satisfy arm’s length
principle at the time of
modification (comparable
arrangements should have
same tenor, credit rating,
currency, security etc.)

Guarantee arrangements

* Declining credit ratings of companies may cause
third party lenders to invoke performance guarantee
and insist on Corporate guarantee for new loans

lead to

increased transactions of
provision of guarantee by parent companies

Due consideration of recent
OECD guidance on transfer
pricing aspects of financial
transactions

Evaluate other aspects -
country specific interest
limitation rules and
withholding tax provisions
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4. APA response during COVID-19



Managing Advance Pricing Agreements in light of COVID-19

Concluded APAs and APAs under negotiation

Impact analysis

» In-depth and critical analysis of the extent of
change in facts or circumstances

» Period impact -mid term to long term; pre
and post-COVID-19 analysis

= Global and at local level

Managing APAs

APAs under negotiation

= For ongoing APAs, companies could negotiate for different
terms (arm’s length price, terms of receivables payment
and invoicing mechanism) during COVID-19 period

= Evaluate conversion from unilateral to bilateral APA crisis

under business slow down
© 2020 Deloitte Haskins & Sells LLP

NEW APAs - As APA authorities are more flexible to consider business realities, companies may assess APA route vs normal litigation for years

Concluded APAs

Revision of concluded APA is permissible as per
Indian regulation in specific instances

Intimate the APA authorities of the change in facts
or failure to meet any critical condition of APA and
request for revision of affected APA terms

The affected terms could include profit margin
agreed in APA, invoicing terms, receivable realization
days, adjustment for cost increase etc.

Detailed supporting documentation

» Detailed documentation and analysis sets the basis

= Documentation qua industry, business and transaction to
reflect the business realities and impact of the COVID-19
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Procedure for revising concluded APAs

Inform the APA « Inform Central Board of Direct Taxes (‘\CBDT’) / Principal Chief Commissioner of
iy Income tax (International Taxation) within 60 days of change in facts based on which
authorities
the APA had been concluded

Submit detailed

. . * Submit detailed information and documentation to justify revision of APA
information

Discussion and
negotiation

Board approval

Signing of revised
APA » Signing of the revised APA by both parties - the CBDT and the Applicant

» Discussion and negotiation with the APA authorities

« CBDT to grant approval for revised APA

» Period of original and revised agreement mentioned in APA

Post signing S : i, : :
compliance « All post signing compliances-modified return, Annual Compliance report etc. to be filed

+ Reassessment/ re-computation of taxable income by the Assessing officer

© 2020 Deloitte Haskins & Sells LLP 49



MAE R HAAPAZUE] T 2= DF]

APAXRIZHEMT S

BEEEDX(E

358 328

FARITKDHER

WETShT-APA~NE S

EBL2#EODAVTSATUR

© 2020 Deloitte Haskins & Sells LLP

A

* APA MHFfESNI-IRMEGOI-ERICEENHOIHEICIX,. 60 BURNICEERBRHREESR

(CBDT) .~ Frig#i (EFEEH) D Principal Chief Commissioner(Z@&%N

« APAORETZIE LT 2= DHEMTIEREXEDIRE

« APAZBEDHE K5

« CBDTIZ&BHAPARET D AR

« CBDTEHFEE. MAICKDHETHRAPANDE S

« APAICEEEH SN TR I ERETRHI D HAHE

« BRROAVISATOAMEEREE . ERAVIFATVAREERE) FETRHTIBLENHD.
© TERAVMESREICIORABAROB/IME- B E

50



Q&A (O4 VLT 1 &IGSEE)

1. Under COVID-19, what should taxpayers
keep in mind for royalty related
transactions (e.g. potential change in
the scenarios involving the computation
basis, i.e. royalty is in consideration to
use of technology for production but
generally is paid on sales. Accordingly,
in situation wherein there is no
production due to COVID-19 but sales
are made out of existing stock, whether
royalty should continue to be paid?)

2. Under COVID-19, what should taxpayers
keep in mind for IGS related
transactions (e.g. potential change in
the nature and frequency of the services
provided)?
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Q&A ( APA/MAPREZE)

@ 1. Can you please share some statistics
about APA / MAP in the recent years in

India?

2. On concluded cases, is taxpayer allowed
any relief from complying with critical
assumptions if any of the critical
assumptions are breached due to the
impact of Covid-19? Whether critical
assumptions can be revised?
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5. Way forward
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5. ¥ IF
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Way Forward - Action by the Group, HQ, RHQ and Subsidiaries

Group level work (Step1&2)

+ Analyze the business impact areas and
the magnitude of such impact

+ Implementation of decisions to address
the impact for the Group

+ Analyse TP implications of the above
decisions from a Group perspective,
including resultant impact on ETR

+ Analyse funding requirement and
identify cash repatriation strategies

+ Analyse existing inter-company legal
framework

o=

Country specific work (Step 1&2)
« Evalute any change in FAR and
consequent pricing policy

+ Re-visiting profit margin of contract
manufacturer, limited risk distributor
arrangement, service providers

+ Amendment in inter-company
agreement

© 2020 Deloitte Haskins & Sells LLP

Documentation (Step 3)

Preparation of strategically defensive TP report
which provides additional value - including:

« Key business and industry impacts
and changes in FAR profile, if any

« TP positions to ensure substantial audit
defense post COVID -19 (supported by
ex-ante result)

« Comparability analysis and economic
adjustments with robust supporting
documentation

Controversy management (Step 4)

« Can strategize better to avoid prolong litigation
and can help to obtain a reasonable conclusion
/ settlement or explore non-adversarial dispute
resolution mechanisms

« APA is forward-looking and time and cost
efficient. This could prove to be more useful

« Taxpayers may also explore MAP to seek relief
from double taxation

« Strong defense file (e.g. Audit handbook,
documentation etc.)

« Training for local staff
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6. Dialog with tax authorities
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6. BiI/LDERNE
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Rajat Bansal

Chief Commissioner of Income-tax in Delhi
cum India’s representative in the United
Nations Committee on International Co-
operation in Tax Matters

Rajat Bansal is Chief Commissioner of Income-tax in

Delhi. Before moving on to this role, Rajat was India’s
competent authority for all tax treaty related negotiations for
the Asia-Pacific region, including Japan. He has also been
India’s representative in the United Nations Committee on
International Co-operation in Tax Matters.

Recently, he submitted his two bits to the UN committee, an
alternate proposal on OECD digital taxation, in his personal
capacity, and that has found mention in various publications as
well as traction with the UN committee.
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Dialog

®@.

Can you please share the TA’s unofficial views and your

perspectives about the following three points?

. Special consideration and special treatments for
COVID-19 situation (e.g. overall leniency such as
low penalty, full range, loss comps, other TPMs
etc.)

Adjustments to tested party (i.e. what types of
special factor analysis the TA can or cannot accept
in view of COVID-19 and based on India tax
authorities’ experience from the past recession and
their recent enforcement activities)

. Adjustments to comparables (i.e. what type of
adjustments TA can or cannot accept in view of
COVID-10 and based on the India tax authorities’
experience from the past recession and recent
enforcement)

From the TA’s view, should the Principle bear all the low

profit / losses of the entire Group during and after

COVID-19? Should the Group allocate some of these to

our local subsidiaries? If yes, what kind of information /

documentation that taxpayers should prepare to justify
the low profit / losses situations?

From the TA's view, what are the considerations /

preferred approaches for the comparables (under

TNMM) would be acceptable in view of the data

availability gaps between the comparables and tested

party?
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Dialog

Under COVID-19, what should taxpayers keep in
mind for IGS and royalty related transactions
(e.g. potential change in the nature and
frequency of the services provided)?

What should taxpayers do once they understand

/ identify the potential impacts of COVID-19 (e.g.

breaching) to the critical assumptions?

Would the TA have any special considerations
such as term test, for cases where the individual
year testing was concluded in the APA?

Can taxpayer apply for renewal of an expiring
APA and how is the renewal being treated if the
business is impacted by COVID-19?

© 2020 Deloitte Haskins & Sells LLP
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Dialog

8. How difficult it is for taxpayers to manage TP
audits / investigations? What is the plan of the
government on tackling TP assessment through
e-assessment mechanism?

9. There have been some situations where
taxpayers do not prepare in advance for tax /
TP audits, which has taken quite a significant
amount of time and resources of both the TA
and taxpayers. In order to minimise this, can
you please advise what taxpayers should do,
especially in view of COVID-19?

10. What is your view on digital taxation in India,
especially in the context of the United Nations’
recent development? Where do you think the
digital taxation in India would head to?

© 2020 Deloitte Haskins & Sells LLP
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Deloitte India

Sanjay Kumar
Partner — Tax, Transfer Pricing
Deloitte India (Delhi)

Sanjay is a partner with Deloitte India. He leads Deloitte India’s advance pricing
agreement (APA) and mutual agreement procedure (MAP) projects, and tax policy
initiatives. He also leads public policy practice for Deloitte India.

Sanjay has steered many unique APA cases, involving different industries and covering
complex transactions such as corporate guarantee, management cross-charges, royalty,
etc. Many of these resolutions include cases of profit split as well as loss-making cases
involving adjustments such as capacity utilization. Recently, he was instrumental in
concluding one of its kind APA, which encompassed both bilateral and unilateral
transactions.

Sanjay also advises clients on MAP assignments and has an oversight on more than 250
cases, involving tax authorities of the US, the UK, Japan, Denmark, Australia, the
Netherlands, and Singapore.

He actively spearheads the policy initiatives of the firm and leads the firm in meetings
with various ministries. Sanjay was earlier with the Indian Revenue Service for more
than 28 years, holding many assignments in the tax department as well as in other
ministries. He has been members of many expert committees of the government, and
was also India’s representative in the WTO on IPR, trade specifications for three years.
He is an IMF-empaneled tax administration assessor and has done World Bank
assignments on tax reforms.

Sanjay has a Ph.D. in public policy and Master’s degree in economics from the State
University of New York, Stony Brook, USA. He also has a Master’s degree in physics
from the University of Delhi, India.
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Suchint Majmudar
Partner — Tax, Transfer Pricing
Deloitte India (Bangalore)

Suchint Majmudar is a partner in Deloitte India, specializing in international tax
and transfer pricing. Suchint has over a decade and a half of transfer pricing
experience, specifically in the areas of conceptualizing transfer pricing solutions,
value chain structuring, audit defense and advisory assignments.

Suchint’s portfolio includes multinational clients in the services, manufacturing
and distribution sectors, in Technology, Consumer Products and
Pharma/Biotech. During his career with Arthur Andersen and PwC, Suchint has
obtained international transfer pricing experience and expertise.

Suchint is a Commerce Graduate from Christ College and a qualified Cost
Accountant, Chartered Accountant and Company Secretary. In 2012, he
completed an Advanced Management Program with the Indian Institute of
Management, Bangalore, in association with HEC, Paris. Suchint served as the
India Country Reporter for the 2017 IFA Congress in Rio de Janeiro on the topic
“The Future of Transfer Pricing”.

Suchint is a member of the Japanese corridor. He is also associated with the
Committee of International Taxation of the Institute of Chartered Accountants
of India. He has authored articles and papers in tax publications and for
conferences.
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Deloitte India

Pawankumar Prakash
Kulkarni

Senior Manager — M&A Tax
Deloitte India
(Bangalore)

Pawan is a Senior Manager in the Mergers
& Acquisition - Tax practice and is based in
Bangalore office.

Pawan was seconded to Deloitte Japan
from 2015-2019 and has experience of
their the Japanese culture and language.
While he was in Japan, Pawan has the
opportunity to assist many Japanese
companies, across sectors, in their India
tax and regulatory matters.

While he was in India, Pawan has also
assisted many MNC and India domestic
companies / ventures in their tax
compliance, litigation, advisory matters,
M&A transactions, withholding tax advisory
and compliance, tax holidays, acquisition
structuring, inbound and outbound
investment structuring, group restructuring
and financing, tax due diligence, tax
planning and optimization, etc.

Pawan has also written many articles and

has been a speaker at many forums.
© 2020 Deloitte Haskins & Sells LLP
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Deloitte Japan
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Japan Global Tax Controversy Leader
Deloitte Japan
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Deloitte Japan
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Deloitte Southeast Asia

Navarro Carlo

N—bF—

SEAMEBEMBE Y —EX ) —4 —
Deloitte SEA/Philippines

Carlo L. Navarro is currently Deloitte's SEA Transfer Pricing Leader and
heads Deloitte's SEA Transfer Pricing Center located in Manila,
Philippines. Before joining Deloitte, Carlo led transfer pricing and
international tax practices of Big 4 firms around Southeast Asia to assist
clients in international corporate restructuring and planning and tax-
effective supply chain transformations.

He has over 20 years of experience working in various jurisdictions in
Southeast Asia (Cambodia, Indonesia, Laos, Malaysia, Singapore,
Thailand, Vietnam) as an International Tax and Transfer Pricing
practitioner, giving him practical experience in dealing with Tax
Authorities of these countries. He has assisted clients in various phases
of transfer pricing engagements, from planning, documentation and
audit defense to negotiating APAs and MAPs.
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Overview of Indian transfer pricing
tax system
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Indian transfer pricing landscape - overview

Sections 92 to 92F of the Income Tax Act, Rules 10A to 10THD of
the Income Tax Rules (Indian TP Regulations). Broadly aligned with
OECD guidelines with some variations.

Year of introduction of Detailed framework for transfer pricing
transfer pricing tax system introduced in India in 2001.

One enterprise directly or indirectly participates |In addition to basic definition, the Indian TP Regulations also

Definition of associated in the management or control or capital of other |provide deeming provision enlisting various situations under which

enterprise enterprise or the same person directly or two enterprises shall be deemed as associated enterprises like
P indirectly participates in the management or equity holding of 26% or more, control of composition of board of
control or capital of two enterprises. directors, certain threshold of loans/guarantees and others.
Applicability to domestic Yes TP regulations are also applicable to certain domestic transactions
transactions with related parties.

An existing Rule 10 concurrently applies that uses a generalized
Yes apportionment principle for attribution of profits to PE. Draft rules
have been proposed to modify the same to a formulaic approach.

Applicability to PE (branch
offices, etc.)

Application of most appropriate method with no hierarchy or priority
of methods.

TP methods for computation

of arm’s length price CUP/CP/RP/PS/TNMM/Other Method

Form No. 3CEB requires disclosure of each category of transaction,

Disclosure obliaations at the Taxpayer to obtain Accountant’s (Practicing including the transaction value, the ALP and the methodology
. 0llg CPA) certificate in Form No. 3CEB one month applied to justify the same. This is to be mandatorily obtained
time of tax filing . . . ; o . :

prior to tax return filing deadline. without any quantitative threshold of value of international

transactions.

30 November following the end of the fiscal year

Tax filing deadline (Indian fiscal year cycle -April 1 to March 31).

Mandatory requirement to maintain prescribed documentation (Lf) if
Yes the value of international transactions exceeds INR 10 mn and/or
specified domestic transactions exceeds INR 200 mn.

Obligation to create
Document (Lf)
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Indian transfer pricing landscape - overview
Overview of transfer pricing-related rules

Submission deadline for
Document (Lf)

Documentation must be prepared and maintained by the
date of filing of Accountant’s certificate but no
requirement to submit with TP certificate or tax return.

Documentation must be submitted only upon request by
tax authorities within 30 days, which is further
extendable by another 30 days.

Document language

English

Additional tax

Interest will apply on delayed payment of tax. Further,
various penalty provisions exist based on the nature of
default/failures.

Selection process for TP
audit

Selection would be based on automated process linked
to risk parameters.

The selection process has moved to risk parameters from
erstwhile monetary thresholds with a view to focus on
cases with high degree of TP risk and to make judicious
use of resources.

APA

Yes (unilateral/bilateral/multilateral)

APA period of 5 years with option for rollback of 4 years

© 2020 Deloitte Haskins & Sells LLP
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Indian TP documentation
Overview of the Indian Transfer Pricing Documentation Obligations

Local(Lf) AR Country Report
(Mf)

Enterprises which have entered into . .
Applicability ke idiorzl) DErSREliens § epeiey Constituent entity of an International Group ;r?tr:%taiir;tr:gyl %frclart.]lfohagrhs%aecé?f?jgteegiiiies in

domestic transactions with related .

: case of secondary filing
parties
Detailed MF required if:
« In the accounting year, consolidated

Value of international transactions Group revenue > INR 5,000 million; and
Monetary exceeds INR 10 million and/or + The aggregate value of international Monetary threshold of INR 55,000 million in
thresholds specified domestic transactions transactions for the accounting year: the preceding fiscal year

exceeds INR 200 million o exceeds INR 500 million or

o in relation to intangibles exceeds
INR 100 million.

Local file to maintained 1 month prior

to tax return filing deadline. It has to
Submission be submitted within 30 days of By the tax filing deadline i.e. 30 November |12 months from the end of the reporting
deadline request by tax authorities in case of |following the end of the fiscal year period of the parent entity

audit (further extension of 30 days is

available on request).
Language used English English English
Apply start Traditionally applicable 1 April 2016 1 April 2016

© 2020 Deloitte Haskins & Sells LLP
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Evolving landscape of Indian transfer pricing system

The Indian Transfer Pricing landscape has kept evolving since its introduction. India is considered as one of the most aggressive nations where
transfer pricing disputes is concerned. Hence, India’s transfer pricing regime has been the subject of various changes aimed at reducing the
litigation that has resulted and aligning the system with global guidelines:

« 2012 - APA program introduced in India

« 2012 - Transfer pricing scope widened to include Specified domestic transactions (SDT) as well as covering additional international
transactions by way of an explanation

« 2013 - Safe Harbour Rules (SHR) announced

« 2015 - Computation of Arm’s Length Price (ALP) streamlined with introduction of range concept (35t to 65t percentile) and use of
multiple year data of comparable companies

« 2016 - Selection of cases for audit based on risk parameters instead of selection of cases for audit based on value of international
transaction.

« 2017 - Introduction of Country-by-Country reporting (CbCR) and Master File requirements

« 2017 - Secondary adjustments brought in to remove the imbalance between cash profit and actual profit as a result of transfer pricing
adjustments

« 2017 - Limitation of Interest deduction Rules introduced in line with OECD BEPS project.
« 2017 - Safe harbor provisions amended to include more transactions and make it more viable

« 2019 - Option was introduced for paying one-time additional tax for secondary adjustment instead of actual repatriation of funds
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India TP litigation status
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Risk based audit and trend of TP litigation issues

T T

= Selection of most appropriate
method

= Selection of comparable companies

» Selection of tested party- typically
Indian entity preferred by the
authorities

= Comparability/ economic
adjustments

= Application of quantitative filters

= Computation of mark-up, treatment
of foreign exchange, provisions etc.

» Shifting arm’s length range for
distributors

J

N\

Management charges,
payment of royalty, other
intra-group services

Subscription to share capital

Financial transactions
including guarantees, inter-
company loans

Marketing intangibles - AMP
issue

Marketing service provider
considered as distributor

Imputation of interest on
outstanding balances

Location specific advantages

Development of intangibles and ownership
Business restructuring

Push towards profit split

Increased evaluation of Permanent Establishment
and attribution of profit

Issues based on BEPS action plans

J

The risk based audit approach introduced in India is 2016 is expected to
raise the quality of transfer pricing audit while reducing the number of
cases selected. TP audits are widening in their scope and audit officers will
have access to Group level documentation / information as brought out in
the CbCR and Masterfile filings after adopting to the BEPS guidelines.
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J
Issue of  QOthers Characterization
shares 9% 2%
1%
Comparability
21%
Filters
16%
AMP Methods
4% 13%
Intra-group Operating /
Services
100 Non Operating
Income
Benefit of Expenses
Adjustments Range 6%

12% 6%
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Framework of domestic litigation in India

Conducted by members of the
Indian revenue department

\
( \

To be completed by Varies, normally
October 31 2-3 years
following the end
of a financial year

Commissioner

of Income tax
(Appeals)

TP
Documentation

TP Audit

Dispute

Resolution
43/40/34 Panel
months from the
end of financial 9 months
year

Alternative:
- Advance Pricing Agreement

© 2020 Deloitte Haskins & Sells LLP

Can simultaneously follow Mutual Agreement
Procedure (MAP)

Conducted by independent judiciary

\
( \

Income tax
appellate High Court
Tribunal

Supreme
Court

May cumulatively take 8 years

- Safe Harbour Rules for select transactions
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Increasing shift towards alternate dispute resolution routes

« APA scheme was introduced in India from July 01, 2012. As on date, 7 APA filing cycles are completed.

« An optional pre-filing consultation has been prescribed - pre-consulting can be on a “no-name” basis also.

« For continuing transactions, APA application is required to be filed before the first day of the fiscal year which is part of the advance years
(i.e. if the APA years are from FY 2021-22 to 2025-26, application needs to be filed on or before March 31, 2021). For new transactions,
APA application should be filed before the commencement of such transaction.

« Signing of unilateral APA and bilateral APA generally happens within 18 -24 months and 30-36 months respectively, of filing the application.
« There is a shifting trend towards bilateral APA. In the last two years, one-third applications are bilateral.

«  Maximum number of APAs concluded in India have been in the service sector (mainly information technology industry), following by
manufacturing sector.

« As per market intelligence, 57 APAs - 9 bilateral APAs and 48 unilateral APAs have been concluded for Japanese headquartered companies
upto 20109.

« India allows access to MAP in all cases relating to double taxation. MAP is an alternate dispute resolution mechanism and can be pursued
simultaneously along with domestic litigation process.

« From April 01, 2014 to December 31, 2018, India has successfully resolved over 600 tax disputes with USA, UK, Japan, China, Netherlands
etc.
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