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On 28 December 2022, the Office of Security and Exchange Commission (“SEC”)
announced a notification on private placement by listed companies (“New PP
Notification”), changing the concept of submissions and approval process of private
placement by listed companies.

We summarized key issues of the New PP Notification which will come into force on 1
July 2023 in comparison to the currently applicable notification on private placement
(“Current PP Notification”).

Under the Current PP Notification, the private placement is required to be approved by
the SEC in case of a fixed price, or submission of required documents is to be considered
as having a deemed approval in case of a floating market price.

Generally, the Current PP Notification requires private placements at a fixed price,
regardless of a market price or not, to go through pre-process (30-day in advance of
shareholders’ meeting) by submitting documents with SEC. After the issuer’s
shareholders’ meeting approves on the offering, the issuer shall submit the required
documentation to SEC. The SEC’s approval will be granted after the end of fifth day from
the date of the submission. The same also applies to the case of private placement made
from the remaining right offering (“RO”).

Under the New PP Notification, there is no requirement to submit documentation to the
SEC based on being a fixed price or floating market price, but focus on whether or not it
is material. If it is, the opinion of an independent financial advisor (“IFA”) is needed and
to be submitted relevant documentations to the SEC as described below.

The New PP Notification introduces the material cases concept which requires an
opinion from IFA for the shareholders’ approval.
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The material private placement cases are:

e aprivate placement that is offered at a discounted price lower than 10% of the
market price;

e aprivate placement that results in the investor having the highest voting right
in the issuer (including its related person); or

e a private placement that affects at least 25% of the issuer’s earnings per share
or control dilution.

This new requirement does not apply to private placement from remaining RO, which is
exempted from being considered as a material case in its entirety.

Under the Current PP Notification, in case of the offering at a floating market price, the
market price shall be either the volume-weighted average price (“VWAP”), or book
building price. If both values don’t reflect true value of the shares, the issuer’s board of
directors (“BOD”) can use fair price as a market price. This gives the flexibility to the BOD
in selecting the most appropriate option for determining the market price.

However, under the New PP Notification, the market price can only be VWAP with an
exemption that in the case where VWAP cannot be calculated or where there exists a
liquidity problem, book building, or fair value can then be used as market price
respectively. This essentially means that the VWAP must be used in most cases unless
the two exemptions apply which strips away the flexibility of the BOD in this regard.

Even though the New PP Notification has relaxed the listed company’s obligation to
submit documents to the SEC for private placement offering, the SEC still has the
authority to require that the issuer submit the shareholder’s meeting notice and IFA
opinion for material cases to the SEC prior to the submission of the same to the issuer’
shareholder. Therefore, in practice, the SEC may still require some pre-process for
private placement that amounts to the material case.

In addition, with the deemed approval of the private placement, listed companies must
ensure that the contents in the shareholders’” meeting notice and the disclosure are
accurate and done so in accordance with the process required under the New PP
Notification, therefore, the listed companies should engage a legal advisor to help draft
and review each documents carefully to ensure that its BOD complies with their fiduciary
duties and that the issuer comply with its obligation under the New PP Notification.
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