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Customs Alert 

Customs Valuation trends to watch out for 

 

Introduction 

 

Recently, the European Union Court of Justice (“ECJ”) issued two decisions in 

which it confirmed that certain separate cost elements incurred by the importer, 

such as royalties, license fees or assists are considered dutiable. The decisions 

also confirmed some long held positions by Customs authorities in Thailand and 

across the Asia Pacific (“APAC”) and could likely intensify scrutiny by local 

Customs authorities on compliance with customs valuation requirements.  

 

In addition, new transfer pricing disclosure requirements for companies in the 

APAC region have made it easier for Customs authorities to identify separate 

payments and challenge importers.    

 

ECJ findings   

 

In July 2020, the ECJ considered the case C-76/19, in which a Bulgarian company 

imported semi-finished goods, performed further manufacturing and sold the 

finished goods to their domestic customers. The company also paid a quarterly 

royalty to its parent company in the US for the use of a manufacturing patent 

and the supply of management services. Bulgarian Customs then challenged the 

company’s imports and claimed that the royalty payments should be included in 

the customs value of the imported goods. Ultimately, the ECJ sided with the 

Customs authorities, even though the payments were not made in relation to 

the imported goods, but rather for the use of technical know-how to 

manufacture the finished goods.  

 

In September 2020 (C-509/19), the ECJ had to rule whether software that was 

developed in the EU and provided free of charge by the buyer of finished goods 

to their supplier overseas, should be considered a “dutiable assist”. The finished 

goods were imported into the EU by the buyer with the software integrated. The 

ECJ decided that such software can be considered as an assist and should indeed 

be included in the customs value if it adds a real value to the finished goods that 

is higher than the transaction value.   

 

Transfer Pricing disclosure form  

 

Customs authorities in the APAC region are also getting access to more 

information which can help them identify payments made by importers and 

assess whether these should be included in the customs value.  



 

For example, in Thailand, multinational companies with a certain revenue are 

now required to submit yearly Transfer Pricing disclosure forms which must also 

include payments made to related parties such as royalties, license and technical 

assistance fees.  

 

Implications 

 

The recent decisions by the ECJ confirm a position increasingly taken by Customs 

authorities in Asia that separate payments made in addition to the price of 

imported goods (e.g. royalties, license fees, assists and technical assistance fees) 

should form part of the dutiable customs value. Customs valuation rules are 

based on international principles set by the World Trade Organization (“WTO”) 

which is another reason importers can expect other Customs authorities to 

adopt the EU decisions in their own respective countries. 

 

In case Customs detects that certain cost elements were not added to the 

customs value and imports were “undervalued”, duty shortfalls may have to be 

paid retroactively along with potential customs fines, VAT penalties and 

surcharges.  

 

Still, even though Customs is moving to increasingly challenging these overseas 

payments, such inclusion is not a 100% certainty. For each case, the applicable 

legal conditions must still be evaluated and a challenge by Customs on the 

import price does not in itself mean that these separate payments belong in the 

customs value. 

 

What can you do? 

 

Importers that are providing their overseas suppliers with software in the form 

of an assists or are making separate overseas payments (e.g. license fees, 

royalties, assists, technical assistance fees) are recommended to undertake a 

review of their transactions to determine whether or not these elements should 

be included in the customs value. This will on the one hand ensure that the 

importer is compliant in anticipation of potential customs audits, but also help 

the importer defend the declared customs value in case Customs tries to 

challenge it. 

 

When importers find out they have previously undervalued their imports, before 

Customs does, they still have the chance to consider making voluntary self-

disclosures which can mitigate fines and penalties.  
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