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Ministerial Regulations issued under the 

Transfer Pricing Laws 

 

 

 

TP Alert 

 
The Minister of Finance has issued two Ministerial Regulations (“MR”) under the Thai Revenue Code to 

provide rules and guidance on the application of certain aspects of the transfer pricing laws as follows: 

 

- MR 369: Adjustments to income and expenses where profits have been transferred due to non-

arm’s length commercial or financial arrangements between related parties. 

- MR 370: To confirm the revenue threshold for exemption from the requirement to prepare the 

TP disclosure form and TP documentation 

Adjustments for non-arm’s length pricing 

 

Section 71 bis of the Thai Revenue Code provides Revenue Department officers with the power to adjust 

income or expenses of related party transactions where the related parties have commercial or financial 

arrangements which differ from those between independent parties and a transfer of profits is apparent.  

This provision is consistent with the OECD Transfer Pricing Guidelines, which use the arm’s length principle 

as the guiding determinant for pricing of related party transactions.  In short, under the arm’s length 

principle, transactions between related parties should be priced as if the parties are acting independently. 

 

MR 369 provides guidance on determining whether there has been a non-arm’s length transfer of profits 

between related parties for the purposes of Section 71 bis. 

 

The MR defines “commercial or financial arrangements” as: 

 

“any condition, agreement or a contract that is related to purchase or sale of products or services, 

marketing, advertising or other commercial activities or activities related to borrowing, financial 

support or financial collaboration or other financial related activities regardless of whether there is any 

written evidence.” 

 

A non-arm’s length transfer of profits between related parties for the purposes of Section 71 bis will be 

apparent if the following characteristics are evident: 

 

- There is a commercial or financial arrangement between the parties, which differs from that which 

would have been agreed to between independent parties; and 

- Such arrangement results in the transfer of profits through one of the following mechanisms: 

 

 Prices of products or services, including conditions or methods of payment for products or services, 

which differ from the prices of the same products or same services charged by independent 

companies or juristic partnerships under the same circumstances. 



 Interest, financial service fees, other financial charges received or paid which differ from those 

received or paid between independent companies or juristic partnerships. 

 Other income received or expenses paid which differ from those received or paid between 

independent companies or juristic partnerships. 

In determining the amount of the adjustment to income or expenses of the related party transactions, which 

are regarded as non-arm’s length, the officers will have regard to the following benchmarks: 

 Information from the same transactions entered into between the related companies or juristic 

partnerships and independent entities (usually referred to as “internal comparables”); and, 

 If an internal comparable is not available, information from same transactions between independent 

entities (usually referred to as “external comparables”).  Such transactions may be conducted inside or 

outside of Thailand or between companies or juristic partnerships, which are established under Thai or 

foreign laws.  This provision suggests that the Thai Revenue Department may allow foreign comparables 

in certain situations, but we expect further guidance to be issued on this matter.   

Importantly, the MR specifically provides that the Director-General of the Revenue Department will issue 

further guidance on the application of the MR.   

The income or expenses adjusted by the officers will be used for the purposes of calculating net profits for 

corporate tax purposes under Section 65 or calculating income for withholding tax purposes under Section 

70 or profits for profit remittance tax purposes under Section 70 bis. 

Revenue threshold exemption 

Under Section 71 ter of the Revenue Code, companies or juristic partnerships with related parties are 

required to prepare and lodge an annual TP disclosure form.  Thereafter, these companies may be requested 

to provide TP documentation by the Revenue Department officers within a stipulated period. 

MR 370 provides that companies or juristic partnerships with annual revenues not exceeding Thai Baht 200 

million will be exempt from the requirement to lodge the annual TP disclosure form and TP documentation 

under Section 71 ter. 

Unofficial English translations of MRs 369 and 370 are attached for your information. 

We expect that there will be additional guidance issued in relation to the transfer pricing laws, including 

required contents for the TP documentation and acceptable TP methods.  We will keep you updated on 

any further guidance issued. 
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- Unofficial Translation  - 

 

Ministerial Regulation 

No. 369 (B.E. 2563) (2020) 

Issued under the Thai Revenue Code  

Regarding the adjustment of income and expenses 

of related companies or partnerships 

 

By virtue of Section 4 (2) of the Thai Revenue Code, amended by the Act on the Amendment 

of the Thai Revenue Code (No. 20) B.E. 2563 (2020), and Section 71 bis, paragraph 1, amended by the 

Act on the Amendment of the Thai Revenue Code  (No. 47) B.E. 2561 (2018), the Minister of Finance 

hereby issues the Ministerial Regulation as follows: 

 

Article 1. Under this Ministerial Regulation, related companies or juristic partnerships mean related 

companies or juristic partnerships according to Section 71 bis paragraph 2. 

 “Commercial or financial arrangements” means any condition, agreement or a contract that relates 

to purchase or sale of products or services, marketing, advertising or other commercial activities or 

activities related to borrowing, financial support or financial collaboration or other financial related 

activities regardless of whether there is any written evidence. 

 

Article 2. Related companies or juristic partnerships with commercial or financial arrangements that 

are different from those that would be required if the related companies or juristic partnerships 

operated independently in a manner that a transfer of profit is apparent must have the following 

characteristics: 

 (1) Having commercial or financial arrangements between each other; 

(2) Having such commercial or financial arrangements differ from the arrangements that would 

have been agreed if the companies or juristic partnerships operated independently; 

(3) Such commercial or financial arrangements result in a transfer of profits between each other 

through one of the following mechanisms: 

(A) Prices for purchase or sale of products or services, including conditions or methods of 

payment for products or services, which differ from the prices of the same purchase or sale of 

products or same services charged by independent companies or juristic partnerships under the 

same circumstances. 

 

(B) Interest, financial service fees, other financial charges received or paid which differ from 

those received or paid between independent companies or juristic partnerships. 

 



 

 

(C) Other income received or expenses paid which differ from those received or paid between 

independent companies or juristic partnerships. 

 

Article 3. Tax assessment officers shall comply with the following rules and methods when adjusting 

income and expenses of related companies or juristic partnerships to determine the income and 

expenses as if the companies or juristic partnerships operated independently:  

 

 (1) Where the related companies or partnerships have the same transactions with 

independent companies or juristic partnerships in the ordinary course of business an assessment of 

income or expense received or paid from the transaction shall be determined based on the 

information of the aforementioned transactions; and 

 

 (2) Where the related companies or juristic partnerships do not have the transactions 

mentioned in (1), an assessment of income or expense received or paid shall be determined based on 

the information of the same transactions between independent companies or juristic partnerships, 

whether the transactions are conducted in Thailand or outside of Thailand or made by companies or 

juristic partnerships incorporated under Thai laws or foreign laws. 

Article 4. The Director-General of the Revenue Department shall determine rules, methods and 

conditions for applying Article 2 and Article 3. 

 

Article 5. The adjusted income or expenses assessed by tax assessment officers according to Article 3 

will be used to calculate the net profit which is subject to taxation in accordance with Section 65 or 

assessable income which is subject to taxation in accordance with Section 70 or Section 70 bis.  

 

Given on this 6th day of November 2020 

 

 

     

               Arkhom Termpittayapaisith 

(Mr. Arkhom Termpittayapaisith) 

 The Minister of Finance 

   

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

Note on Principle and Rationale 

Draft Ministerial Regulation No. 369 (B.E. 2563) (2020) 

Issued under the Thai Revenue Code on the adjustment of income and expenses 

of related companies or partnerships 

 

 

Principle 

Determination of rules, methods and conditions for the adjustment of income and expenses 

of related companies or juristic partnerships 

 

Rationale 

 

Since Section 71 bis of the Thai Revenue Code prescribes that the tax assessment officer has 

the right to adjust income and expenses of related companies or juristic partnerships where the 

companies or juristic partnerships have commercial or financial arrangements that are different from 

those that would be required if the related companies or juristic partnerships operated independently 

in a manner that a transfer of profit is apparent, following the rules, methods and conditions 

determined in Ministerial Regulation, it is necessary to issue this Ministerial Regulation. 

 



 

 

- Unofficial Translation  - 

 

Ministerial Regulation 

No. 370 (B.E. 2563) (2020) 

Issued under the Thai Revenue Code 

Regarding the revenue threshold of companies or juristic partnerships 

According to Section 71 ter paragraph 3 

 

 

 

By virtue of Section 4 (2) of the Thai Revenue Code, amended by the Act on the Amendment of 

the Thai Revenue Code (No. 20), 1970 and Section 71 ter paragraph 3 of the Thai Revenue Code, amended 

by the Act on the Amendment of the Thai Revenue Code (No. 47), 2018, the Minister of Finance hereby 

issues the Ministerial Regulation as follows: 

 

Article 1. The amount of revenue of companies or juristic partnerships from business or arising from 

business carried on in an accounting period according to Section 71 ter paragraph 3 shall not exceed Thai 

Baht 200 million. 

Article 2. This Ministerial Regulation will come into force for the revenue of companies or juristic 

partnerships for financial years starting on or after the 1st January B.E. 2562 (2019) onwards. 

 

Given on this 6th day of November 2020 

 

 

 

 

Arkhom Termpittayapaisith 

(Mr. Arkhom Termpittayapaisith) 

The Minister of Finance 

 

 

 

 



 

 

 

 

 

Note of Principle and Rationale 

To support Ministerial Regulation No. 370 (B.E. 2563) (2020) 

Issued under the Thai Revenue Code  

Regarding revenue threshold of companies or juristic partnerships 

According to Section 71 ter paragraph 3 

 

 

 

Principle 

To determine the revenue threshold of companies or juristic partnerships which are 

exempt from and will not be required to prepare and file the report in relation to the related 

party information. 

 

Rationale 

Section 71 ter of the Thai Revenue Code requires company(ies) or juristic partnership(s) 

which have  related company(ies) or juristic partnership(s) under the definition in Section 71 bis 

paragraph 2 of the Thai Revenue Code to prepare and file a report  with information about related 

party(ies) and the value of the intercompany transactions as well as documents or evidence 

necessary for transfer pricing analysis of the intercompany transactions between related 

companies or juristic partnerships.  The Section allows for the determination of the amount of 

income or any other characteristics of a company or juristic partnership that does not have to 

comply with such requirements.  Such that the company or juristic partnership with the specified 

income does not have to prepare and submit reports, documents or evidence, it was necessary 

to issue this Ministerial Regulation. 

 

 


