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Preface

Up until now charities in England and Wales have had to
make do with legal structures that were originally intended
for other purposes, such as trusts and limited companies.
For the first time in 400 years there is now a legal structure designed exclusively for registered charities. The “Charitable
Incorporated Organisation” or “CIO” is intended to provide charities with a practical and effective incorporated vehicle.
As charity trustees become increasingly concerned about the personal financial risks associated with running charities
there has been a growing trend towards the use of limited liability companies to try and mitigate personal liability not
only for the trustees, but also for any members that a charity may have.
Charities that have adopted the limited company structure have, however, discovered that the legal framework within
which companies operate was never intended for charitable organisations, and there is a constant tension between
the regulations which charities face under the Charities Acts, and the obligations which are imposed on companies by
company law.
Under these two legal regimes charities are required to file separate sets of annual returns and accounts with the
Charity Commission and Companies House. Although this dual regulatory burden has generally not proved problematic
for larger charities, for some smaller charities it has been an unwelcomed additional burden.
The CIO is intended to provide the benefits of incorporation to registered charities within a more attractive legal
framework that is regulated purely by the Charity Commission.
Many charities that have held back from incorporating will now wish to adopt the CIO structure in order to take
advantage of the benefits of incorporation, while some existing incorporated charities will also wish to become CIOs
in order to simplify their regulation and save costs.
Although CIOs enjoy a simplified regulatory regime, the process by which existing charities can convert to becoming
CIOs can be quite complex. This guide is intended to provide individuals and organisations that are looking to either
set up a new charity as a CIO, or wishing to convert an existing charity to a CIO, with a basic understanding of what
is involved.
Inevitably this guide cannot go into all of the different options and permutations that may be involved, and at the time
of writing this guide the Charity Commission has yet to finalise the regulations that will apply to CIOs. We therefore
recommend that you obtain specialist legal and accounting advice before setting up your new charity or converting
your existing charity to a CIO structure.
This Guide is intended for charities in England and Wales only, and any reference to the “Charity Commission” means
the Charity Commission for England and Wales. Charities operating in Scotland and Northern Ireland are subject to
separate legislation and should contact the Office of the Scottish Charity Regulator (OSCR) or Charity Commission for
Northern Ireland.
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1. What is a CIO?

1.1 Introduction
A registered charity can be set up in a variety of
different ways and there is no legal requirement that a
charity should adopt any one particular legal structure
in preference to another.

A CIO is an incorporated body with a constitution and a
legal identity that is quite separate from its trustees or
members, but it is not a company and it is therefore not
(on the face of it at least) subject to UK company law
or EU regulations affecting companies.

Increasingly, however, many charities have moved
towards an incorporated structure because of the
greater legal protection which this provides to the
trustees and any members of the charity, as well as
the commercial advantages that are perceived to exist
by having a more business like structure.

CIOs come in two “types”:

The majority of incorporated charities have adopted the
company limited by guarantee form and today most
large and medium sized charities are set up as limited
liability companies.
It has been recognised for some time that although the
limited company structure has many benefits, because it
was never specifically designed for charities there are
certain drawbacks to its use for this purpose, the most
significant of which being:
• the dual regulation of charitable companies under
both the Companies Act and the Charities Acts;
• the need to prepare and file two sets of accounts and
annual returns each year with the Charity Commission
and Companies House;
• the complex rules governing the rights and relationship
between a company and its members; and
• the large number of criminal offences to which
company directors are exposed for transgressions of
the Companies Act.
This dual regulation burden has discouraged many small
and medium sized charities from adopting an
incorporated structure.
In order to address this, the Charities Act 2006
introduced a new legal structure exclusively for
registered charities wishing to enjoy the benefits of
incorporation without the dual regulation applicable to
limited companies. This new legal form is called the
Charitable Incorporated Organisation or CIO.
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• “Foundation” CIOs where the same people are both
the trustees and members; and
• “Association” CIOs which may have a body of
members which are quite distinct from the trustees.
1.2 Types of structures for charities
CIOs are an additional legal structure for charities over
and above those that already exist, and charities that
wish to establish themselves or continue as a company,
trust or unincorporated association are free to do so.
Although CIOs bring with them many advantages over
other types of charitable structure it would be wrong to
think that they are right for every type of charity and
careful consideration needs to be given before deciding
to go down the CIO route.
In order to understand the benefits and drawbacks of
CIOs it is necessary to look at the other popular types
of charitable structure.
1.2.1 Trusts
Trusts were amongst the first legal form to be used
for setting up charities, and are often used when an
individual wishes to gift specific assets such as a
building or a lump sum of money, either during their
life time or through their will on their death, for a
particular charitable purpose.
A charity formed in this way will typically have a small
group of individuals to act as its trustees.
Charitable trusts are generally well suited to charities
that intend to act as grant making bodies rather than
charities that wish to carry on a more active role,
since the trustees of a trust do not enjoy any personal
protection from the liabilities and obligations of the
charity.

Trusts are also not particularly well suited to charities
that wish to have a large group of members that
participate in carrying out a collective charitable activity,
as trust law makes no specific provision for the role and
rights of members. For this type of activity charities set
up as unincorporated associations or limited companies
are often more appropriate.
The governing instrument of a trust is normally a
“trust deed” or a will.
1.2.2 Unincorporated associations
If a group of people come together to pursue a
common purpose that does not have the intention of
making a profit then an “unincorporated association”,
will be formed.
Typical examples of unincorporated associations are:
• parent and teacher associations; and
• local members’ golf and tennis clubs.
If the activity which the members wish to promote is
“wholly and exclusively” charitable then the
unincorporated association will be a charity, and if its
turnover exceeds the registration threshold (currently a
gross annual income of £5,000 or more) the charity will
normally be required to register itself with the Charity
Commission.
The governing instrument of a charity set up as an
unincorporated association is often called its
“constitution”.
Like a trust, an unincorporated association has no
separate legal identity of its own. As a consequence
the trustees will take on personally the obligations and
liabilities of the association on behalf of the members.
These obligations and liabilities can include employing
staff, renting premises and entering into contract with
suppliers. As a consequence the trustees and members
maybe personally exposed to all of the liabilities
connected with the charity, which may be significant.

1.2.3 Companies
As the obligations associated with running a charity
have become increasingly complex and onerous, so
the issue of personal liability has become ever more
important for both the trustees and members of
unincorporated charities and charitable trusts. As a
consequence, over the past decade charities have
increasingly looked to adopt an incorporated structure
– typically as a company limited by guarantee.
The nature and extent of the liabilities that an individual
may be exposed to as a charity trustee will depend to a
large extent on the legal structure of the charity of
which they are a trustee.
As an overriding principle a charity trustee will always
face personal liability were he or she to act negligently
or recklessly in carrying out their role as a trustee.
Many of the principles relating to the obligations and
liability of trustees of trusts are in fact applicable to the
trustees of all types of charitable organisation whatever
their legal form and owe their origins to the Trustee Act
1925 and its predecessors.
Normally a trustee will not be personally liable for a loss
arising from an investment decision or unsuccessful
activity provided the trustee has acted with due and
reasonable care and there has been no breach of duty.
This will be the case even where the loss is occasioned
through the conduct of an agent or employee, provided
that the care exercised by the trustee was that of an
ordinary prudent business person in the management
of their own affairs. This assumes that the charity has
sufficient resources to meet any loss that has been
suffered. In those circumstances the issue of personal
liability will only become an issue if the charity has
insufficient funds with which to meet the liability that
has arisen.
The risk of personal liability is not normally such an
important consideration for the trustees of charitable
trusts that are simply concerned with the investment of
assets and the application of income, provided the
trustees act prudently in dealing with the investment
and application of funds.
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In the case of an unincorporated association, since it
does not have a legal identity distinct from its trustees
or members, it cannot be liable for conduct undertaken
in its name and, therefore, where there has been a
breach of the law, a breach of contract or damage to a
third party, the liability will fall either on the trustees or
the members (or both), depending on the
circumstances.
The trustees of charitable trusts and unincorporated
charities are entitled to be reimbursed out of the assets
of their charities for any personal liability which they
incur in the course of carrying out their duties, provided
the liability is incurred properly and reasonably, and
does not arise through negligence or misconduct.
Difficulties will arise where a charity has insufficient
assets to meet its liabilities. If an unincorporated charity
is unable to meet its liabilities then its trustees and/or
members will be personally liable for any shortfall.
This liability may be a “joint and several” one, which
means that any single trustee or member may be held
liable for the entire shortfall. For charities that are
taking on significant commitments, this lack of
protection will be of greater concern to both trustees
and members.
One reason behind the trend towards establishing
charities as limited companies has been the mistaken
belief that it is the trustees of such charities who receive
the benefit of limited liability protection. This is
incorrect, and is based on a fundamental
misunderstanding of how a limited company works.
The limited liability company was invented to allow
individuals to invest in a business secure in the
knowledge that if the business venture in which they
had invested failed their entire liability would be limited
to the amount of their initial investment. This was very
important in the early days of international commerce,
as investing in such early businesses was a highly
speculative affair, and without the protection of limited
liability investors would have been reluctant to provide
the capital that was required. It was the invention of
the limited liability company that enabled Britain to
become one of the world’s great trading nations in the
18th and 19th centuries.

Limited liability companies were not established to,
nor do they, provide limited liability protection to their
directors. The directors of a limited liability company
appear to enjoy protection from a company’s activities
because an incorporated company in law is treated as
having a legal identity quite separate from that of its
directors and members. This is just as true, however, of
an unlimited company which gives no protection to its
members. It is this feature of “incorporation” which
means that a company can enter into contracts and
incur liabilities for which it is solely responsible. This is in
contrast to an unincorporated association or trust
where there is no separate legal identity and where
responsibility for any liabilities will rest either with the
trustees or members.
It is the incorporated status of a company, therefore,
which provides protection to the trustees of a charitable
company, and the limited liability aspect which provides
protection to its members.
It is important to appreciate that operating through a
limited company does not excuse the trustees from
their normal legal obligations and they will continue to
risk personal liability in the following circumstances:
• when they fail to exercise the normal skill and care
required of a charity trustee;
• when they are in breach of their fiduciary duty;
• where they fail to carry out the requirements of the
Companies Act;
• where they fail to comply with the requirements of
the Charities Acts;
• where they act outside of the powers and authority
conferred on them by the company’s memorandum
and articles of association;
• where they act in contravention of insolvency law
(e.g. “wrongful trading” and “fraudulent trading”);
• where they fail to account for tax or VAT as required
by law; and
• where they contravene any other legislation which
holds the directors of a company personally liable for
any contravention.
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1.3 The benefits of CIOs
We have seen that a limited liability company offers a
number of advantages over an unincorporated
association or trust as a legal structure for charities,
particularly those that are very active or take on
significant liabilities. Balanced against this is the fact
that charitable companies are obliged to comply with
both company law and charity law, and also have to
answer to two masters: the Charity Commission and
the Registrar of Companies.
CIOs are intended to address a number of these issues
by introducing an incorporated structure that is solely
governed by charity law and registered with the Charity
Commission. The Charity Commission believes that CIOs
will have the following advantages over ordinary
charitable companies:
i.

Single registration – CIOs only need to register with
the Charity Commission and do not need to bother
with Companies House;

ii. Simplified reporting – CIOs only need to prepare
and submit accounts and annual returns to the
Charity Commission and do not have to complete
a separate annual return for Companies House;
iii. Simplified filing – CIOs only have to supply a more
limited range of information to the Charity
Commission at lower cost. Unlike Companies
House, the Charity Commission will not charge for
the filing of information;
iv. Simplified constitution – CIOs are given certain
statutory powers which cover a number of matters
which would otherwise have to be spelled out
more fully in a charitable company’s constitution;
v.

Greater flexibility – although there are certain
regulatory requirements stipulating the contents of
a CIO’s constitution, overall there should be slightly
more flexibility for CIOs to establish their own
governance procedures;

vi. Simplified mergers – the Charities Act 2006
introduced various provisions intended to simplify
the merger and restructuring of CIOs which are not
available to other types of charity;

vii. Less punitive – the regulations governing CIOs do
not penalise CIOs for the misconduct of their
trustees; and
viii. Clear duties – the regulations governing CIOs set
out clear duties for trustees and members.
1.4 The drawbacks of CIOs
CIOs appear to suffer from four obvious drawbacks:
1) Firstly, while the law governing companies, trusts
and associations has evolved over hundreds of years,
CIOs are a new form of legal entity and it will be
some time before the law surrounding them has
evolved.
2) Secondly, although CIOs are not supposed to fall
within the Companies Act regime in practice, as
incorporated bodies, CIO are likely to find
themselves subject to many of the same regulations
as companies, since if they were not it would be
necessary for Parliament to enact a whole raft of
additional legislation solely applicable to CIOs in
order to replicate the law related to companies
covering such areas as insolvency.
3) Thirdly, if a charity established as an incorporated
company ceases to qualify as a charity for any
reason (for example if its stops being able to meet
the public benefit test), this does not mean that it
ceases to exist. This affords the trustees the
opportunity to decide what to do with the charity
and its assets and perhaps to convert the charity
into a non-charitable social enterprise or Community
Interest Company. In the case of a charity set up as
a CIO this is not possible, as charitable status is a
prerequisite of registration as a CIO, and so if a CIO
stops being charitable it will cease to exist and its
assets will be distributed to other charities.
4) Finally, unlike a company, a CIO will have no way to
offer a debenture or secured charge over its assets
as a security for any borrowing. This means that if a
CIO wishes to borrow money, the individual trustees
may be called upon to give a personal guarantee,
which defeats the purpose of operating through an
incorporated entity. As a result, the Charity
Commission has already acknowledged that larger
charities are likely to continue to use the limited
company structure.
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2. Establishing a new charity
as a CIO
If you are thinking about setting up a new charity as a CIO
there may be a strong temptation to start by downloading
and filling in forms from the Charity Commission website.
There is, however, a process that must be gone through before
any forms are filled in or submitted and if you miss these
steps then your application is likely to be rejected or take
much longer to complete than otherwise needs to be the case.
2.1 Charitable objects
Probably the hardest part of setting up any new charity
is to devise a set of “objects” which meet the test of
being “wholly and exclusively charitable”.

f) The advancement of the arts, culture, heritage or
science;

In order for any new charity to be registered it is
necessary that the aims or “objects” of the charity are
wholly and exclusively charitable and must fall within
one of the thirteen charitable purposes identified in the
Charities Act 2006. These are:

h) The advancement of human rights, conflict
resolution or reconciliation or the promotion of
religion or racial harmony or equality and diversity;

g) The advancement of amateur sport;

i) The advancement of environmental protection or
improvement;

a) The prevention or relief of poverty;
b) The advancement of education;

j) The relief of those in need by reason of youth, age,
ill health, disability, financial hardship or other
disadvantage;

c) The advancement of religion;
k) The advancement of animal welfare;
d) The advancement of health or the saving of lives;
e) The advancement of citizenship or community
development;

l) The promotion of the efficiency of the Armed Forces
of the Crown or the efficiency of the Police, Fire and
Rescue Services or Ambulance Services; and
m) Any other purposes currently recognised as being
charitable under the law.
If the objects of the prospective CIO include any
purposes which are outside of the list, or involve an
expressly prohibited activity such as a political or
commercial objective, then the CIO will not be
registered by the Charity Commission.
Considerable care needs to be taken to ensure that the
objects of the CIO are clearly stated, fall within one of
the thirteen permitted purposes and are not drafted so
widely as to potentially encompass non-charitable aims.
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2.2 Public benefit test
Ensuring that the CIO’s objects are wholly and exclusively
charitable is not sufficient. It is also necessary to answer
the question whether the new CIO will provide sufficient
“public benefit” to be able to satisfy the public benefit
test introduced by the Charities Act 2006.
In simple terms the public benefit test is the requirement
that every charity must be able to demonstrate that it has
an identifiable benefit that is enjoyed by the public at
large or a sufficient section of the public.
It is important that the benefit that the public enjoys
must be related to the aims and objectives of the CIO
and not be purely incidental to its activities.
The introduction of the public benefit test has been of
particular concern to charities that charge fees for the
public to be able to enjoy the activity or service which
they carry on, such as fee paying schools and hospitals.
The Charity Commission has produced a very helpful
publication called Charities and Public Benefit1
explaining the public benefit test and its impact on
different types of charities and we recommend that you
look at this guide if it is not clear whether your new CIO
will benefit the public generally.
2.3 Types of CIO
Although strictly speaking there is only one type of CIO,
in practice when setting up a new CIO you will need
to decide whether the CIO will adopt a “Foundation”
format, in which the trustees are the same as the
members, or an “Association” format, where the
trustees and members may be different and where
there may be a much larger body of members.
2.4 Name
Choosing a name for your charity may seem like a simple
task, but in practice it can turn out to be far more
complicated and time consuming than you might imagine.
You will need to select a name which has not been
used by any other existing organisation. Once you
have thought of a name you can check this by going
on to the Charity Commission website at
www.charitycommission.gov.uk and checking the
name that you wish to use against the names of the
many thousands of charities that have already registered
with the Charity Commission.

It is important that the
benefit that the public enjoys
must be related to the aims
and objectives of the CIO and
not be purely incidental to its
activities.
The fact that the name that you have chosen does not
appear to conflict with the name of any existing
registered charity is not, however, the end of the story.
You also need to be careful to ensure that the name
that you have chosen does not conflict with any
unregistered charities, companies or businesses,
otherwise your new charity may find itself the subject
of legal proceedings for what is called “Passing Off”
or trade mark infringement.
“Passing Off” is a common law right acquired by an
individual or organisations that has built up a reputation
and goodwill in a brand name to obtain protection
against anybody trying to trade off of that reputation
by adopting a similar identity. Passing Off is a
complicated area of the law, and the best advice is to
ensure that you adopt an identity for your new charity
which is clearly distinct from any other existing charity
or business. One way to do this is to check the name
that you wish to use has not been registered by any
existing company by checking on the register of
companies at www.companieshouse.gov.uk and also
by carry out a name search with a reputable internet
search engine to see if there are any existing businesses
or other organisations using a similar identity.
It is also advisable to make sure that your proposed name
or logo does not infringe any registered trademarks.
To do this you can either get a firm of trade mark
agents to carry out a search, or you can conduct an
on-line search of the Trade Mark Register held by the
Intellectual Property Office at www.ipo.gov.uk,
although this method is not entirely foolproof because
of the time that it can take time for new trade mark
applications to be published to the public at large.
1 http://www.charity
commission.gov.uk/Charity
_requirements_guidance/
Charity_essentials/Public_
benefit/public_benefit.aspx
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7

Finally, almost any new charity will want to set up a
website and having chosen your name you will want to
spend time securing a domain name that can be clearly
associated with your new charity.
2.5 Constitution
Every registered charity must have a governing
instrument which sets out its charitable objects and the
rules by which it will operate. For an unincorporated
charity this will normally be called its “Constitution”. For
a charity established as a trust this will typically be a
“Trust Deed” and for a charity established as a limited
liability company this will be its “Memorandum and
Articles of Association” (for a company formed before
September 2009) or “Articles of Association” (for a
company formed since then).
The governing instrument for a CIO is called its
“Constitution” and in many ways is not dissimilar to the
constitution for an unincorporated association.
The regulations governing CIOs prescribes that the
constitution of a CIO must contain the following:

f) The rules governing the appointment of proxies;
g) Any rules governing postal voting, if applicable;
h) Any rules permitting members to pass resolutions
other than at a general meeting;
i) The voting rights of each class of membership;
j) How trustees can retire or be removed;
k) Any powers which members have to remove
trustees from office;
l) The minimum number of trustees that must hold
office at any time;
m) The rules governing the conduct of meetings of the
trustees;
n) Any procedures for trustees to pass resolutions other
than at a trustees meeting;
o) The use of the CIO’s seal, if any;

a) The names of the persons who are to be the first
trustees;

p) Any rules governing the sending of electronic
communications to members;

b) The names of the first members;
c) How members retire from membership;
d) The circumstances and method by which
membership may be terminated;
e) In connection with general meetings:

q) Any rules governing the means by which the CIO
can communicate with its members and debenture
holders via a website;
r) Any rules governing the extent to which trustees
may benefit personally from any arrangements or
transactions entered into by the CIO;

i. The procedure for calling general meetings;
ii. The appointment of a chair at such meetings;
iii. The quorum for such meetings;

iv. The rules governing the calling of a poll at such
meetings; and
v. Where there are bodies corporate who are
members the means by which they can be
represented at such meetings;
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s) The CIO’s principal office in England or Wales; and
t) A CIO’s constitution must not contain any
restrictions on the CIO’s ability to dispose of its
property.

In addition, a CIO’s constitution may contain certain
restrictions preventing the amendment of the
constitution by a resolution of its members unless
certain conditions are met or particular procedures are
complied with. Any such restrictions are called
“provisions for entrenchment”.
The Charity Commission has produced model
constitutions2 for:
i) A CIO whose only voting members are its charity
trustees (“Foundation” format); and

Which of these you choose to do is entirely up to you
but you may find that a postal application is easier,
particularly if you have a number of trustees or
members. Even if you decide to complete the
application on-line it is easiest first of all to print off a
copy of the application documents and fill these in by
hand, so that you have all of the requisite information
when you come to complete the on-line application.
You will need to complete two documents in order to
register your new CIO:
(i) Form CC5a – Application for Registration; and

ii) A CIO with voting members other than its charity
trustees (“Association” format).
These model constitutions are a good starting point,
but when reading the guidance notes to them you may
form the view that you are not allowed to do any more
than fill in the blanks and otherwise use them word for
word. This is not in fact the case and it is possible to
amend these models to suit your particular
requirements, though professional advice in doing this
is recommended.
2.6 Trustees
Every charity needs a board of trustees and a CIO is no
different to any other charity in this respect. The
process of identifying and inducting a board of trustees
for a new charity is outside the scope of this guide, but
is something which can take time and it is not possible
to submit an application for registration of a CIO until
at least a core of trustees have been found that are
willing to stand.
The Charity Commission produces a number of helpful
guides for prospective trustees explaining the role and
the responsibilities involved and it is recommended that
anyone considering becoming a CIO trustee should take
a look at these.
2.7 Application forms
Once you have chosen a name for your charity,
established its objects, drafted its constitution and
found your trustees it is time to complete the Charity
Commission’s application documents. It is possible to
do this either by filling in the documents in paper form
and submitting these by post or by submitting your
application on-line.

(ii) Form CC5c – Trustee Declaration.
Form CC5a is the main registration form and requires
you to provide details not only of what the CIO’s
objects are and how they are to be achieved, but also
asks questions about how income will be generated,
where in the world the CIO will be operating and
whether the CIO will involve working with children or
vulnerable people.
Normally a charity is only eligible for registration if it
has a gross annual income of more than £5,000 a year.
This threshold does not, however, apply to CIOs which
must be registered with the Charity Commission
irrespective of their level of income.
The second document you will need to complete is
Form CC5c – Trustee Declaration. This is essentially a
declaration signed by each of the trustees that they are
willing to act as trustees of the CIO, are not disqualified
from acting and that they are able to give the
declarations contained in the form.
Once you have completed both forms and prepared
the new constitution they can be submitted to the
Charity Commission so that the CIO can be constituted
and registered.
Once the Charity Commission confirms that your new
CIO has been registered it becomes not only a
registered charity but also a corporate body with the
name specified in the constitution, whose first trustees
and members will be the people notified to the
Commission at the time the application was submitted.
2 http://www.charity
commission.gov.uk/Start_
up_a_charity/Do_I_need_
to_register/CIOs/model_
constitutions.aspx
Charitable Incorporated Organisations A Guide to establishing your charity as a CIO
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3. Converting an existing
charitable company to a CIO
The law anticipates that it will be possible for an existing
charitable company to apply for conversion to become a CIO
provided it is not an exempt charity. If it is a charity with a
share capital then its shares will need to be fully paid up.
At the time of writing this guide the regulations governing
this conversion have yet to be finalised and it is likely to be
some time before the Charity Commission is ready to
process applications from charities wishing to convert to
become a CIO.
Because a charitable company is already a corporate
body, the process for conversion should be much easier
than for other types of charity and it is anticipated that
a specific conversion process will exist.
3.1 New constitution
The constitution for a CIO is different from that of a
charitable company, which will have a set of
Memorandum and Articles of Association (or just Articles
of Association if formed after September 2009) and one
of the first steps when contemplating conversion will be
to develop a new constitution for the CIO.
A CIO constitution will either have a “Foundation” format
in which the trustees are the same as the members, or an
“Association” format where the trustees and members
may be different, and where there may be a much larger
body of members. Normally a charitable company
converting to become a CIO will adopt the Association
format of CIO constitution because it will have a
membership that is distinct from its trustees. This is not,
however, always the case and charitable companies that
are converting should consider carefully which structure is
the most appropriate.
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As mentioned in Chapter 2, the Charity Commission
has produced two model constitutions for CIOs
covering both the Foundation and Association formats.
These documents are a good start for new charities,
but for a charitable company with an existing
constitutional structure which has been carefully
prepared or developed over a number of years changes
will be needed and it would be advisable to obtain
professional advice in order to create a CIO constitution
which accurately reflects the existing trustee,
management and membership structure.
The regulations governing CIOs prescribe that the
constitution of a CIO must contain the following:
a) The names of the persons who are to be the first
trustees;
b) The names of the first members;
c) How members retire from membership;
d) The circumstances and method by which
membership may be terminated;

e) In connection with general meetings:

s) The CIO’s principal office in England or Wales; and

i. The procedure for calling general meetings;
ii. The appointment of a chair at such meetings;
iii. The quorum for such meetings;
iv. The rules governing the calling of a poll at such
meetings; and
v. Where there are bodies corporate who are
members the means by which they can be
represented at such meetings;
f) The rules governing the appointment of proxies;
g) Any rules governing postal voting, if applicable;
h) Any rules permitting members to pass resolutions
other than at a general meeting;
i) The voting rights of each class of membership;
j) How trustees can retire or be removed;
k) Any powers which members have to remove
trustees from office;
l) The minimum number of trustees that must hold
office at any time;
m) The rules governing the conduct of meetings of the
trustees;
n) Any procedures for trustees to pass resolutions other
than at a trustees meeting;
o) The use of the CIO’s seal, if any;
p) Any rules governing the sending of electronic
communications to members;
q) Any rules governing the means by which the CIO
can communicate with its members and debenture
holders via a website;

t) A CIO’s constitution must not contain any
restrictions on the CIO’s ability to dispose of its
property.
In addition, a CIO’s constitution may contain certain
restrictions preventing the amendment of the
constitution by a resolution of its members unless
certain conditions are met, or particular procedures are
complied with. Any such restrictions are called
“provisions for entrenchment”.
If provisions for entrenchment are included these can
always be overridden by either the agreement of all
members, an order of the court or the Charity
Commission.
3.2 Pre-conversion requirements
Before a charitable company can convert to becoming a
CIO it will normally need to obtain the consent of its
members.
Depending upon the charitable company’s constitution,
this may be done by holding an Annual General
Meeting (AGM) or an Extraordinary General Meeting
(EGM) at which a resolution is considered by the
members to convert the charity. Alternatively, it could
be done by way of a written resolution.
As well as obtaining the members’ consent, the trustees
will also need to ensure that the charity is up to date
with its fillings with both Companies House and the
Charity Commission, particularly with regard to
accounts and annual returns.
If the charity has any outstanding accounts or annual
returns which have not yet been filled it is strongly
recommended that these are filed before an application
is submitted, as otherwise the Charity Commission may
be compelled to decline an application for conversion
until these have been dealt with.

r) Any rules governing the extent to which trustees
may benefit personally from any arrangements or
transactions entered into by the CIO;
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3.3 Application forms
Once the charity has obtained any necessary approval
from its members the charity will need to complete and
file Charity Commission form CC5a – Application for
Registration and form CC5c – Trustee Declaration,
together with a copy of the new constitution and the
resolution passed by the members that the company
should be converted to a CIO.
Normally these will be the only documents that the
Charity Commission will require, however the
Commission may request additional documents if it
believes that it requires further information.
The Charity Commission will notify Companies House of
its decision whether or not to proceed with re-registration
as a CIO.
If the Charity Commission decides that the application
for re-registration will be granted a provisional
registration will be entered into the Register of Charities
and the Registrar of Companies will then be notified of
the Charity Commission’s decision.
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As soon as the Registrar of Companies cancels the
charitable company’s registration the charity will cease
to be a company and will simultaneously become an
incorporated CIO.
Because the process of converting an incorporated
charity to a CIO retains the original legal identity of
the charity, the new CIO will retain the same charity
number, but will cease to have a company number.
There is no need to deal with the transfer of assets or
liabilities from the charitable company to the CIO as
the new CIO will automatically inherit these, which
simplifies considerably the process of conversion.
If the charitable company is set up as a company
limited by guarantee and its members are required to
contribute £10 or more in the event of a winding up
then the constitution of the new CIO must ensure that
the members are liable to make a contribution in the
event of a winding up which is not less than was
previously the case.

4. Converting an existing
unincorporated charity to a CIO
Many charities that will consider conversion to a CIO will
either be unincorporated charities or charitable trusts.
The process of conversion for a charitable trust is likely to be
more complicated and we would therefore recommend that
any unincorporated charity or charitable trust considering
conversion obtain specialist professional advice.
For unincorporated associations and charitable trusts
there is no specific conversion process. This is because
trusts and unincorporated associations do not have an
incorporated structure that can simply be re-registered
and so it is necessary to follow a two step process:
1. Form a new CIO.
2. Transfer all of the assets and liabilities of the
existing charity across.
4.1 Forming the new CIO
The process of forming a new CIO is exactly the same
as described in Chapter 2.
Since the new CIO will have charitable objects that are
identical to those of the existing unincorporated charity
the trustees should not have to spend any time
considering the objects of the CIO or whether it passes
the public benefit test. There should also be no
difficulty with the name, as the new CIO will have the
same name as the existing unincorporated charity.
As with the formation of any CIO, it is necessary to
create a constitution that will govern the new charity.
There are two types of constitution which a CIO can
adopt: The “Foundation” format is used in which the
trustees are the same as the members and the
“Association” format where the trustees and members
may be different and where there may be a much
larger body of members. For most unincorporated
charities the Association form of constitution will be
the more appropriate, although this will not necessarily
be the case.

Charities that are looking to convert from an
unincorporated structure to a CIO will need to consider
carefully how they draft their new constitution to reflect
the existing trustee, management and membership
structure which they already have and it is
recommended that professional advice is sought were
appropriate. The Charity Commission provide model
constitutions for CIOs, but these will normally require
amendment in order to be suitable for existing charities
that are converting.
The regulations governing CIOs prescribe that the
constitution of a CIO must contain the following:
a) The names of the persons who are to be the first
trustees;
b) The names of the first members;
c) How members retire from membership;
d) The circumstances and method by which
membership may be terminated;
e) In connection with general meetings:
i. The procedure for calling general meetings;
ii. The appointment of a chair at such meetings;
iii. The quorum for such meetings;
iv. The rules governing the calling of a poll at such
meetings; and
v. Where there are bodies corporate who are
members the means by which they can be
represented at such meetings;
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f) The rules governing the appointment of proxies;
g) Any rules governing postal voting, if applicable;
h) Any rules permitting members to pass resolutions
other than at a general meeting;
i) The voting rights of each class of membership;
j) How trustees can retire or be removed;
k) Any powers which members have to remove
trustees from office;
l) The minimum number of trustees that must hold
office at any time;
m) The rules governing the conduct of meetings of the
trustees;
n) Any procedures for trustees to pass resolutions other
than at a trustees meeting;
o) The use of the CIO’s seal, if any;
p) Any rules governing the sending of electronic
communications to members;
q) Any rules governing the means by which the CIO
can communicate with its members and debenture
holders via a website;
r) Any rules governing the extent to which trustees
may benefit personally from any arrangements or
transactions entered into by the CIO;
s) The CIO’s principal office in England or Wales; and
t) A CIO’s constitution must not contain any restrictions
on the CIO’s ability to dispose of its property.
In addition, a CIO’s constitution may contain certain
restrictions preventing the amendment of the
constitution by a resolution of its members unless
certain conditions are met, or particular procedures are
complied with. Any such restrictions are called
“provisions for entrenchment”.
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If a CIO wishes to include provisions for entrenchment
within its constitution these either need to be included
in the constitution at the time of the original application
for registration, or introduced by a subsequent
amendment to the constitution approved by all
members.
If provisions for entrenchment are included these can
always be overridden by either the agreement of all
members, an order of the court or the Charity
Commission.
4.2 Application forms
Having drafted the constitution for the new CIO, the
next step is to complete the Charity Commission’s
application documents. It is anticipated that it will be
possible to do this either by filling in the application
form on-line, in much the same way as any new charity
is currently registered, however at the time of writing
the precise process of conversion has not yet been
finalised by the Charity Commission.
It is anticipated however that the two documents you
will need to complete in order to register your new CIO
will still be:
(i) Form CC5a – Application for Registration; and
(ii) Form CC5c – Trustee Declaration
although these may be modified for unincorporated
charities and charitable trusts that are converting.
Form CC5a is the main registration form and requires
you to provide details not only of what the CIO’s
objects are and how they are to be achieved, but also
asks questions about how income will be generated,
where in the world the CIO will be operating and
whether the CIO will involve working with children or
vulnerable people.

Once the new CIO has been
formed the trustees of the
existing charity will need to
obtain the approval of the
members of the charity to
dissolve the charity and
transfer its assets to the
new CIO.
Normally a charity is only eligible for registration if it has
a gross annual income of more than £5,000 a year. This
threshold does not, however, apply to CIOs which must
be registered with the Charity Commission irrespective
of their level of income.
The second document you will need to complete is
Form CC5c – Trustee Declaration. This is essentially a
declaration signed by each of the trustees that they are
willing to act as trustees of the CIO, are not disqualified
from acting and that they are able to give the
declarations contained in the form.

4.3 Members’ approval
Once the new CIO has been formed the trustees of the
existing charity will need to obtain the approval of the
members of the charity to dissolve the charity and
transfer its assets to the new CIO.
We would normally recommend that the members’
approval to the whole process is obtained before the
process of conversion is started. The members should
not resolve to dissolve the existing charity until the new
CIO has been formed, in case there is a problem with
forming the new charity. Members’ approval can be
obtained on a conditional basis, so that once
registration of the new CIO has been confirmed by the
Charity Commission, the process of transfer and
disillusion can take place without further delay.
Depending on the constitution of the existing charity,
the members’ approval will either need to be sought
through a resolution presented at an AGM or an EGM
(or possibly by a written resolution if the charity has
relatively few members or the members are essentially
the same as its trustees).

Once you have completed both forms and prepared the
new constitution they can be submitted to the Charity
Commission so that the CIO can be constituted and
registered.
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4.4 Transfer of assets
Having established the new CIO and obtained
members’ approval for the transfer, the next step is to
actually transfer the assets. The Charities Act 2006
amended Section 74 of the Charities Act 1993 so that
a resolution passed by a two thirds majority of the
trustees can be used to transfer all of the assets of the
existing charity over to the CIO.
The trustees will have to note, however, that since
assets are being transferred over to a new charity the
new charity will have a different charity number and
this will inevitably also result in the need to change
things such as bank accounts.
Once the assets of the existing charity have been
transferred, a set of cessation accounts for the old
charity must be produced showing that all of the assets
and liabilities have been transferred. These accounts
need to be filed with the Charity Commission together
with an application for the old charity to be wound up
and struck off the charity register.
Since the process of converting an unincorporated
association involves the formation of a new legal entity,
the charity will need to notify its bankers and any third
parties that it deals with, including creditors, relevant
Government departments, HM Revenue & Customs and
its own staff.
Contracts will also need to be transferred across.
There are two ways to transfer a contract: “Assignment”
and “Novation”. When a contract is novated this means
that the new party taking over the contract will be
treated as taking over all responsibility right from the
start of the contract, whereas when a contract is
assigned the new party only takes over responsibility
from the date of assignment. In this case it will normally
be more appropriate for contracts to be novated to the
new CIO, but this may not always be possible.
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Staff should also be consulted
ahead of the transfer and
given written notice of the
changes taking place, as
technically there will be a
change of employer and
therefore the provisions of
TUPE will apply. It may
be sensible to obtain
employment advice if the
process of conversion could
affect any existing staff.
If the old charity has a defined benefit pension scheme
then specialist advice should be obtained before a
transfer takes place, as this may constitute a Notifiable
Event. A Notifiable Event is an event that must be
notified in writing to the Pensions Regulator as it may
give rise to a call on the Pension Protection Fund.
Staff should also be consulted ahead of the transfer
and given written notice of the changes taking place,
as technically there will be a change of employer and
therefore the provisions of TUPE will apply. It may be
sensible to obtain employment advice if the process of
conversion could affect any existing staff.
Finally, it is very important that the trustees of the new
CIO notify everybody dealing with the charity of the
change that has taken place, since if they do not then
the charity will not be able to take full advantage of the
benefits of limited liability which incorporation brings.

5. Taxation of CIOs

This chapter summarises the direct tax rules as they affect CIOs.
Although CIOs are a new type of legal entity, the tax
rules that apply to them are the same as apply to
charities in general, and therefore this commentary is
of general application to all charities. However, given
the ability to convert from an existing charity structure
(i.e. limited company, unincorporated association or
trust) into a CIO, we first need to consider the direct
tax consequences of conversion.
5.1 Conversion to a CIO
For existing charitable companies limited by guarantee,
the process of converting to a CIO should be relatively
straightforward, although the detailed regulations in
this area are awaited. It is envisaged that a charitable
company converting to CIO status will continue in
existence and simply re-register under a different part
of charity legislation.
However, a deemed transfer of assets may take place
for VAT purposes and although existing registrations
with HM Revenue & Customs (HMRC) for corporation
tax and Gift Aid claims should remain the same, a new
VAT registration may be required.
If you are converting an unincorporated association to a
CIO, HMRC will need to be informed for direct tax
purposes and a new VAT registration obtained. At
present HMRC becomes aware of any new incorporated
company as they are automatically informed by
Companies House. CIOs do not need to register at
Companies House so it is anticipated that there will at
some point be a mechanism in place between the
Charity Commission and HMRC, informing HMRC of
new CIOs. Otherwise the CIO will not be prompted to
inform HMRC of their existence and activities. Trustees
will need to make sure that in any event they do not
overlook this.

5.2 Direct tax issues on transfer
The conversion of an unincorporated charity to a CIO
should attract so-called “incorporation reliefs”.
Charities do not typically pay tax on capital gains
(which could potentially arise on incorporation, as
strictly transactions to transfer assets to a corporate
body should be effected at market value). There should
therefore be no additional tax arising as a result of
transferring an unincorporated charity’s activities and
assets to a new CIO which has compatible charitable
objects.
If an existing charitable company is converted to a CIO
there is no actual transfer of assets involved so this
similarly should not result in the crystallisation of a tax
liability in respect of any chargeable gains.
To the extent that a charity holds any assets which are
not applied for charitable purposes, then the situation
may be slightly more complex. However, the Taxes Acts
specifically provide relief for other unincorporated
activities which incorporate.
It should be borne in mind that a charitable company
may be carrying on one or more taxable trades, in
addition to its normal non-taxable charitable activities,
and consideration will need to be given to the tax
effect of transferring these to the new CIO.

Perhaps more importantly, the new CIO will have to
re-register for Gift Aid. Hopefully re-registration will be
quick to ensure no gap in Gift Aid recovery from HMRC.
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5.3 Direct taxes on ongoing activities
The general tax rules for charitable companies will
similarly apply to CIOs. To be eligible for charitable tax
status, the CIO will have to satisfy the normal tests in
terms of its charitable objects, Charity Commission
registration and the “fit and proper” management test.
From a practical point of view there should be little
change for existing charities which adopt the structure
of a CIO, although it is possible that the corporation tax
compliance process, in particular online filing of tax
returns for a non-Companies Act entity, may be a little
more straightforward.
There are some very specific exemptions and reliefs
from tax for all charities which will also be applicable
to CIOs.
Exemptions from direct tax
Most income of charities including CIOs is automatically
exempt from direct tax. This includes donations and
similar gifts such as legacies and amounts paid to
charities under the payroll deduction scheme.
Otherwise sources of income are subject to different tax
rules. However, most charities do not, on the whole,
pay tax on their income, whatever the source. Whilst
changes elsewhere in the tax legislation invariably result
in unexpected consequences for charities, the Treasury
is generally sympathetic to the needs and expectations
of the charity sector.
The following sets out the tax treatment of various
common sources of income as well as setting out the
pitfalls and foibles of some of the exemptions.
Trading profits
A charity may carry on a trade. As with other sources of
income, there is a statutory exemption from tax for
trading income where a ‘charitable trade’ is carried out.
There are two sides to this exemption. The first deals
with the way in which income is generated. The second
deals with how the resulting profits are expended by
the charity. Both are required for the exemption, but we
begin here with how the income is generated.
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Charitable trade
For charities (including CIOs) the exemption for trading
income is conditional on:
(a) The profits being applied to a charitable purpose
(see above); and
(b) Either:
(i) The trade being exercised (whether or not in the
UK) in the course of the actual carrying out of a
primary purpose of the charity (the “primary
purpose test”); or
(ii) The work in connection with the trade being
mainly carried out by beneficiaries of the charity
(the “work done test”)
The “primary purpose” test
To meet the so-called “primary purpose” test, a charity
(including a CIO) must ensure that the trading activities
are carried out in the course of achieving the charity’s
objectives. A charity’s objectives are outlined in its trust
deed, constitution or governing document.
The exemption also extends to profits from activities
which, although not “primary purpose” activities
themselves, are ancillary and support the overall
“primary purpose”.
The “work done” test
This test is met where the work in connection with the
trade is mainly carried on by the beneficiaries of the
charity. Examples include a canteen run by students at a
catering college.
Where the trade is exercised partly in the course of
carrying out a primary purpose of the charity and partly
otherwise, each part is treated as a separate trade.
Similarly, where the work is carried out partly but not
mainly by beneficiaries, the part carried on by the
beneficiaries and the other part are treated as separate
trades. Expenses and receipts are to be apportioned
between the separate trades. Any profit arising from
the non-exempt trade is then taxable, subject to the
further exemptions outlined below.

There are some very specific
exemptions and reliefs from
tax for all charities which will
also be applicable to CIOs.
Turnover limits for the small trading tax exemption
Most charities could be expected to carry out activities
of a trading nature which do not meet the work done
or the primary purpose tests. However, provided the
income is applied for the purposes of the charity and
does not exceed certain limits, such income will not be
taxable.
In this context it is the charity’s annual turnover which
is relevant:

Total incoming resources
of your charity

Turnover limit for a
trading activity's profits
to be exempt from tax

Under £20,000

£5,000

£20,000 to £200,000

25% of your charity's total
annual income

Over £200,000

£50,000

Partial exemption is possible even where the above
limits are exceeded. The qualifying and non-qualifying
activities are treated as two separate trades and
exemption granted on the profits of the notional
qualifying trade, the income and expenditure of the
whole trade being apportioned between the two
notional trades on a reasonable basis.

Trades that do not qualify for exemption
It can be seen from the above that it can be fairly
difficult for the exemption regarding trading income to
apply and a large number of charities will not meet the
specific exemptions.
HMRC actively promote one method of tax avoidance
whereby a non-qualifying trade is carried on by a noncharitable company which then donates its profits from
that trade to the charity via a gift aid donation or deed
of covenant. The donation is deductible from its taxable
profits and therefore effective tax exemption is
achieved.
Under the CIO regime, it will therefore be possible for
a similar structure to be used so that a non charitable
company may donate such income to the CIO which
is then exempt from tax on the donated income.
This is best achieved by the non-charitable company
being a subsidiary of the charity (CIO). In this way,
the subsidiary company has nine months following its
year end to make the donation of profits and obtain
the deduction. Otherwise, the donation will have to
be made in the following accounting year and that
could cause practical difficulties.
Fundraising events
One of the most common ways of fundraising is by
organising charitable events. Profits from events such
as bazaars, jumble sales etc arranged by voluntary
organizations or charities are not taxed if:
(a) The organization or charity is not regularly carrying
on these trading activities;
(b) It is not competing with other traders; and
(c) The profits are transferred to charities or otherwise
applied for charitable purposes.
This exemption allows up to 15 of each type of event
in one location in a financial year. Helpfully, events
with takings of £1,000 or less do not count towards
these limits.

Charitable Incorporated Organisations A Guide to establishing your charity as a CIO

19

Lotteries, raffles, tombola
You should always obtain legal advice as you need to
ensure the above are promoted and conducted in
accordance with Gambling Act 2005.
‘Non-charitable’ expenditure
A further point to note is that where a charity incurs
non charitable expenditure which is anything other
than “charitable expenditure”, relief for “relievable
income and gains” is restricted to the amount by which
they exceed such non-charitable expenditure. In other
words, the charity is then taxed on the amount of the
non-charitable exemption. If a charity’s non charitable
expenditure exceeds its “total income and gains” the
excess is treated as non charitable expenditure of the
previous period.
This restriction therefore will affect the limits to which
a charity is entitled to claim tax exemption.
Rental income
Profits or gains in respect of rents or other receipts
from an estate, interest or right in or over any land
vested in any person for a charitable purpose are
exempt to the extent they are applied to charitable
purposes only. This is the case also for the new
CIO structure.
Interest, distributions etc
Income from investments and deposits of a charitable
company is exempt, again, in so far as it is applied to
charitable purposes (see above) and consisting of:
• non-trade loan relationship profits (net interest
income);
• overseas income which is equivalent to net UK
interest received; or
• dividends or other distributions from companies.
5.4 Capital Gains Tax
Gains accruing to charities are exempt from taxation
as long as they are both applicable and applied for
charitable purposes. This applies also to tax on offshore
income gains if applicable and applied for charitable
purposes.
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5.5 Employment taxes
Charities which are employers are treated like any other
employer for PAYE.
HMRC’s PAYE investigations do not exclude charities
and therefore CIOs. The PAYE position of anyone paid
by a CIO must be considered carefully.
There are minor tax advantages to being employed by
a charity which will also apply in the context of a CIO:
1) Benefits in kind – A director is not chargeable under
the benefits in kind provisions if his total
emoluments are less than £8,500.
2) Accommodation – A charge may not apply under
the Taxes Acts for accommodation provided to an
employee.
5.6 Gift Aid
The detailed rules regarding Gift Aid claims will also
operate under the CIO regime.
Charities (and CIOs) receiving Gift Aid donations can
reclaim basic rate tax on the donations, provided they
were in receipt of a valid certificate from the donor and
can demonstrate a clear audit trail linking the donation
to the donor. In order to operate the Gift Aid scheme,
charities need to keep records to show how much has
been received from each donor who has made a
declaration. Charities must keep sufficient records to
show that their tax reclaims are accurate.
Since 1 April 2010, the window available to make
Gift Aid claims has reduced from six years to four years.
This has largely gone unpublicised and the time limit
will also apply to CIOs.
It is recommended that before a charity transfers its
activities to a CIO, it ensures that its Gift Aid claims
are brought up to date.

5.7 VAT
Depending on whether the conversion to a CIO
constitutes the creation of a separate legal entity, a new
VAT registration is likely to be required as the
conversion is treated as the transfer of a business as a
going concern, otherwise known as a “TOGC”. There
will be some administrative issues to consider, in
relation to the VAT registration, particularly if a VAT
group registration is required and there are any property
assets transferred. It will be important to avoid
administrative errors that may prove to be costly.
VAT registration and property interests
Provided the CIO has taxable business activities over the
VAT registration threshold, it will be required to apply
for VAT registration.
It will be particularly important here to consider any
property interests that may be transferred to the CIO.
These property interests should be capable of being
transferred without any VAT issues, but it will be
important to consider if there are any options to tax in
place whereby the charity has made an election to
charge VAT on its properties and notified HMRC.
Care should be taken with any opted to tax property
interests to ensure, these will qualify as a part of the
transfer of the deemed business to the CIO. The CIO
will be required to provide a specific VAT anti-avoidance
statement that it will not use the opted property for any
exempt activities to avoid a VAT charge arising on the
transfer of the opted to tax property interest by the
transferee (the previous entity). Also the new CIO will,
where there is an option to tax in place, be required to
notify to HMRC, prior to conversion, its own option to
tax otherwise an irrecoverable VAT charge at 20% of
the total value of the opted properties could be
triggered unwittingly.

Care should be taken with
any opted to tax property
interests to ensure, these will
qualify as a part of the
transfer of the deemed
business to the CIO.
Professional VAT advice must be obtained where any
property interest will flow with the conversion to a CIO
to ensure any major VAT issues are averted in respect of
the VAT administration of the conversion to a new CIO
entity.
VAT Grouping
At this stage we are not aware of any consideration by
HMRC in respect of possible trading subsidiaries and
whether the new CIO can or will be required to set up
trading subsidiaries.
The VAT grouping rules allow a “body corporate” to
form a single VAT group registration with its trading
subsidiaries. Many charities benefit from forming a VAT
group registration to enable increased VAT recovery and
simplified VAT administration of submitting a single VAT
return for all trading businesses.
It is quite likely that a CIO will qualify as a “corporate
body” for VAT grouping purposes but HMRC may
require persuading that the CIO and associated trading
entities will qualify for this beneficial structure.
It would appear reasonable to assume that some form
of branch or further CIO subsidiary may be required.

Where appropriate, if the property interests are within
the VAT Capital Goods Scheme, then the transferor (the
newly created CIO) will take over responsibility for any
unexpired period for the Capital Goods Scheme.
Therefore the new CIO will be required to retain the
details of the VAT previously recovered in case there will
be a requirement in the future to repay any of the VAT
previously recovered by the previous existing entity.
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6. Auditing and accounting
for CIOs
6.1 Requirements for audits or independent
examinations
The current proposal is for all CIOs to submit annual
accounts and reports to the Charity Commission.
As far as regulations and guidelines concerning audits
and independent examinations are concerned, there
are unlikely to be any differences between charitable
companies and CIOs. In the case of audits, the auditor
will be expected to report on whether the accounts
present a “true and fair” view.
It is likely that the audit and independent examination
thresholds currently applicable to charitable companies
will continue on conversion or establishment of CIOs.

The FRSPBE has been
developed because IFRS
based standards are written
for the ‘for-profit’ sector
and do not address some
transactions that are more
specific to the public benefit
entity sector.
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6.2 Accounting provisions
All companies, other than charities, are permitted to
report under International Financial Reporting Standards
(IFRS). However, most unlisted companies continue to
use UK Generally Accepted Accounting Practice (GAAP).
The Accounting Standards Board (ASB) of the FRC has
published Financial Reporting Exposure Draft (FRED) 45.
This sets out proposals to be included in a Financial
Reporting Standard for Public Benefit Entities (FRSPBE)
to accompany the proposed Financial Reporting
Standard for Medium-size Entities (FRSME).
(http://www.frc.org.uk/asb/press/pub2546.html)
The FRSPBE has been developed because IFRS based
standards are written for the ‘for-profit’ sector and do
not address some transactions that are more specific
to the public benefit entity sector.
It is proposed that the FRSPBE will be mandatory for
entities which meet the definition of public benefit
entity that apply the proposed FRSME.

A public benefit entity has been defined as:
An entity whose primary objective is to provide goods
or services for the general public, community or social
benefit and where any equity is provided with a view to
supporting the entity’s primary objectives rather than a
view to providing a financial return to equity providers,
shareholders or members.
In light of this definition, it is very likely that whatever
form the new standard takes in due course, will be
equally applicable to CIOs.
The most important point outlined in the initial
consultation paper issued by the Cabinet Office and
Charity Commission relating to the accounting
provisions was the decision on the right accounting
framework for CIOs.
The issue arose as company and non-company charities
have different accounting frameworks; smaller
unincorporated charities can opt to prepare accounts
on a receipts and payment basis rather than an accruals
basis. However, all companies must prepare accrual
accounts.
There is nothing to stop a CIO preparing accruals
accounts even with a an income of less than £250,000
– If, however, the gross annual income is likely to be over
£250,000, then accrual accounts must be prepared.
Bearing in mind that CIOs could have been initially
registered as charities that were either unincorporated
or companies, which provisions should they use?
The majority of responses to the consultation paper
favoured a proportionate approach to the accounting
requirements of CIOs based on the level of income.
In other words, up to a certain level, the CIOs could
prepare accounts on the receipts and payments basis
– and thereafter on accruals basis. This is the approach
that has now been adopted. However, there is still a
question to be discussed – the current level of
preparation of accruals accounts for unincorporated
charities is £250,000 – should this remain unchanged
for CIOs? It is the government’s intention to keep this
level initially but assess its effectiveness or otherwise
after a (as yet to be determined) review period.

The most important point
outlined in the initial
consultation paper issued
by the Cabinet Office and
Charity Commission relating
to the accounting provisions
was the decision on the
right accounting framework
for CIOs.
The other important accounting issue is what accounts
to prepare on conversion to a CIO.
As it stands, regulations make it clear that it would not
be appropriate to grant an application for conversion
where relevant documents for complete financial years
have not been filed with either Companies House or
the Charity Commission as appropriate. Where a CIO is
registered, following conversion, the trustees must
send the conversion financial statements to the Charity
Commission within six weeks of conversion. In addition,
the CIO trustees will be required to submit a closing
financial year report and return to the Charity
Commission.
The policy aim is to ensure continuity of accounting
and reporting for organisations that use the conversion
process to become a CIO. Immediately prior to
conversion, the trustees of a charitable company are
required to comply with the accounting provisions of
the Companies Act – from the date of conversion it is
accounting provisions of charity law that will apply to
CIOs. However, the government is considering several
options that may enable a converting entity to continue
its annual reporting cycle without the need for a
conversion statement.
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