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Introduction

Last year we published a paper looking at the various regulatory and 
supervisory factors which would help shape how European capital markets 
evolved in the years ahead and the uncertainty surrounding the direction they 
would eventually take. We then set out a number of actions that banks could 
take in face of this uncertainty.

In this update we review and analyse the last 12 months of UK and EU 
regulatory and supervisory developments to understand each jurisdiction’s 
direction of travel – towards a more open or closed approach to market access. 
In this context we consider an “open” approach to be one which is more globally 
integrated, with fewer restrictions on cross-border market activity, whilst a 
“closed” approach is more regionally segregated with greater restrictions on 
cross-border market activity. We use these terms as an objective description, 
not as a value judgment.
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Developments over the past 12 months
 • There has been one particularly significant decision – the European Commission’s three-year 
extension of equivalence for UK CCPs until June 2025. This has meant that EU banks and their 
clients remain able to use UK CCPs, maintaining an open approach for the time being. However, 
all the signals from the Commission accompanying the decision and the associated consultation 
paper on measures to require/incentivise euro clearing to be done “onshore”, point clearly to  
the EU’s eventual policy goal of becoming much less reliant on UK CCPs. We expect to see a 
legislative proposal to support this goal by the end of 2022, but it will need to be agreed quickly  
to achieve its intended effect ahead of expiry of equivalence in three years’ time and avoid 
another “cliff edge”.

 • Legislative proposals from the EU (with the significant exception of the AIFMD revisions to 
portfolio management delegation) all point towards the EU taking a more closed stance. This is 
particularly true of CRD6. It proposes a tougher, harmonised regime for third-country branches 
(TCBs), including the prospect of subsidiarisation for systemically important TCBs, as well as a 
prohibition on financial services being provided on a cross-border basis into the EU from third 
countries. CRD6 will inevitably change in the course of political negotiations, and it is not yet clear 
whether the end result will be more or less restrictive than the Commission’s original proposal. 
What is clear however is that wherever CRD6 settles, the level of market access it provides will be 
more restrictive than the status quo.

 • In the UK progress has been relatively slow on some of the key initiatives which are critical to 
capital markets regulation - the Wholesale Markets Review, the Overseas Framework Review and 
the Future Regulatory Framework. That said, HMT’s consultations have all reinforced the view that 
it continues to support market activity taking place on a cross-border basis, consistent with its 
stated ambition to be an “open and global financial hub”.

 • There has been no progress on equivalence, with the notable exception of the extension for 
UK CCPs. This is at a time when UK rules remain almost identical to those of the EU. Against this 
background, the incentives for the UK to stay aligned to the detail of EU regulation in the hope or 
expectation of being granted equivalence in future are limited. We therefore expect the UK and 
EU to follow their own, different regulatory paths, leading to a widening gap between them.

 • In terms of supervisory work, the ECB has completed the first stage of its review of incoming 
banks to assess their compliance with its booking model expectations, as part of an exercise 
known as the desk-mapping review. Although the review is ongoing, the results from its first 
phase saw the ECB set out its expectations that seven UK and Rest of World (RoW)-based banks 
should shift much of their EU products booking activity and associated risk management into 
EU their entities. This is likely to cause another round of changes, where banks have to move 
more activity to the EU, following on from initial Brexit-related changes the banks have already 
implemented. Comments from senior officials at the PRA indicate that, so far, any moves have not 
involved large numbers of staff. 

 • In the UK, the PRA published SS5/21, codifying its supervisory approach to branches and 
subsidiaries of international banks. This was largely a continuation of its longstanding approach, 
although there was some extension of its expectations on booking model controls which 
now cover the full front-to-back lifecycle of trading and, in certain circumstances, some items 
housed in the banking book. The PRA’s approach is more accommodating of UK subsidiaries and 
branches of international banks which are highly integrated with the operations of their parent, 
subject to certain conditions being met, whereas the ECB tends to favour more standalone and 
self-sufficient EU entities.

 • Our overall assessment is that market access today between the EU and UK is not very different 
than it was a year ago. If anything, the decision to extend equivalence for UK CCPs until June 2025 
has created greater medium-term certainty. However, the EU’s intent remains clear – to achieve 
greater autonomy for its financial markets, using regulation as one of the tools to achieve this. 
This will in turn likely make access to EU markets more difficult and more costly for UK and RoW 
banks. It will however be a number of years before this plays out, simply because of the time it 
typically takes to negotiate and implement EU legislation of this nature. In contrast, while the UK’s 
legislative programme still has some way to go, it is positioning itself as an open and global hub, 
fully integrated into global markets.
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Actions for banks

Banks should review and optimise their legal entity structures 
to ensure that they have the right legal entities, permissions, 
risk model approvals and infrastructure needed to support 
their clients, deliver their strategic ambitions, and meet other 
regulatory requirements (e.g. on resolvability).

Banks should:
 • Undertake a legal entity optimisation programme to simplify 
and enhance the bank’s legal entity structure and usage.

 • Undertake an IPU strategic options analysis based on the 
bank’s current and projected EU balance sheet. This should 
factor in lessons learned from US IHC implementation  
where relevant.

 • Define and execute a strategy to enhance regulatory 
relationships across the European footprint, in particular  
for regulators with which the firm has had fewer  
historical interactions.

For any given legal entity structure, banks should look to 
optimise their balance sheets, including within IPU sub-groups 
(where relevant), and between UK and EU entities.

Banks should:
 • Conduct a capital consumption analysis of the European 
booking model.

 • Monitor evolving client preferences and consider the 
implications for the distribution of their capital markets 
business.

 • Evaluate the impact of different regulatory scenarios on the 
European operating model and ensure impact assessments 
respond dynamically to evolving circumstances.

 • Monitor ongoing shifts in the European capital markets 
landscape beyond minimum Brexit “Day 2” compliance 
requirements.

Banks should look beyond near-term regulatory and 
supervisory pressures resulting from Brexit and consider the 
evolving macroeconomic, commercial, and political landscape  
in order to identify strategic growth opportunities in Europe 
and beyond.

Banks should:
 • Undertake location analysis to determine where to locate new 
business, considering the UK/EU regulatory landscape and 
constraints.

 • Monitor the economics of doing business in European capital 
markets relative to outside of Europe.

1)  Review and optimise legal  
entity structures 

2)  Optimise the distribution of activities 
across jurisdictions and legal entities

3)  Identify growth opportunities and align 
European footprint with global strategy

In our 2021 paper we set out a series of actions for banks to consider. In our view, while the first of these actions (review and optimise legal entity 
structures) is either complete or well underway, the two other actions remain relevant and are reproduced below.

Complete or already underway
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Actions for banks

In light of developments over the last year, we also have identified the following additional actions banks may wish to undertake:

Banks should identify opportunities to rationalise legal entities and permissions, 
in order to reduce potential “touch points” with new regulations, whilst also taking 
opportunities to reduce their cost base and enhance operational efficiency. 

1

Banks might ask themselves how capital can be distributed most effectively across 
their legal entity structure and between the UK and EU. Given potential constraints 
on cross-border access, and the continued uncertainty over any permanent 
equivalence decisions, banks will also want to consider the balance of activities 
undertaken by their UK and EU entities to ensure they can continue to serve their 
clients’ needs regardless of where final regulatory decisions may land.

4

Banks should review their existing booking model framework to ensure that they 
can demonstrate robust governance and controls over their booking arrangements, 
focussing equally on external and internal arrangements, including remote booking. 
The framework should ensure that legal entity, individual, product and client lenses 
have been appropriately considered and a risk-based approach has been taken to 
prevent or detect on a timely basis any exceptions to booking arrangements.

5

As Europe has tended to be a lower return region, banks will need to continue 
to focus on their core profitability. Banks should consider withdrawing from less 
profitable or more capital-intensive activities and seek to focus their European 
operations on product lines with the highest value proposition. Costs should be 
reviewed on an ongoing basis, and operational efficiencies sought. 

6

International banks should look at their UK entity footprint and consider how 
this aligns with their wider European operations. While the UK’s relatively open 
approach means it remains an attractive place for EU and RoW banks to undertake 
global activity across a variety of markets, these banks might also consider the 
potential impacts of the EU’s medium-term push to onshore euro-related activity in 
terms of where they base their European activity.

7

Some banks may wish to control the size their EU operations, seeking to keep 
their TCBs and subsidiaries under important IPU and TCB subsidiarisation-related 
thresholds. Under this model, banks would optimise their balance sheets by 
withdrawing from less profitable, balance sheet intensive activities or those liable 
to create balance sheet volatility. Banks would need to strike a balance between 
capping the size and scope of their operations while maintaining a viable and 
sustainable business model, a key supervisory consideration for the ECB.

2

Alternatively, banks could take advantage of the need to meet the EU’s IPU 
requirement and use this as an opportunity to consolidate their EU operations. 
This would enable them to strip out duplicative layers of management, by bringing 
their operations under a single management structure, and break down siloed 
working cultures across various entities. Banks could also take this opportunity to 
amalgamate their service centres and close any duplicated functions across their 
EU operations, with the consolidated entity then acting as a single point of contact 
to serve their clients across the EU.

3
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The UK and EU’s visions for their capital markets

Regulatory development

Third country branches

Cross-border services

Booking models and substance

CCPs, clearing and equivalence

Trade deals

Regulatory divergence

Intermediate Parent Undertakings (IPUs)

Portfolio Delegation

ClosedOpen Mixed Too early to tell N/A

Other links

Timeline

Developments over the past 12 months

Conclusion

UK and EU vision for capital markets

Key:

This slide sets out our overall issue by issue assessment of the UK and EU’s approaches to various regulatory issues and whether they are moving 
towards an “open” or “closed” approach in each case. 

Please click on the headings on this page to navigate to the relevant sections of the document 
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Timeline

Consultation Guidelines Regulatory decision Regulatory Deadline

2021 2022 2023 2024 2025 2026

Key:

December 2020  
HM Treasury publishes 
a call for evidence on 
the UK’s “overseas 
framework”, including 
the OPE.

June 2025  
Temporary 
equivalence 
for UK CCPs is 
due to expire.

Jan 2022  
HMT publishes its 
Future Regulatory 
Framework 
consultation for 
CCPs and CSDs.

April 2022  
The FCA’s business plan 
2022/23 says that it will 
aim maintain the UK’s 
top 5 position in the 
New Financial global 
financial centres index.

June 2021  
The EBA submits its 
report on the treatment 
of incoming TCBs under 
different member 
states’ national laws 
to the European 
Parliament, Council  
and Commission.

October 2021  
The European 
Commission publishes 
legislative proposals 
on CRD6.

Dec 2023  
UK and RoW banks with 
large EU operations are 
required to establish 
an EU IPU by this date.

July 2021  
The PRA publishes 
SS5/21, setting out 
their approach to 
the treatment of 
international banks 
TCBs and subsidiaries.

July 2021  
HM Treasury 
publishes its 
Wholesale Markets 
Review (WMR) 
consultation.

July 2021  
The EBA) publishes 
its final guidelines on 
the establishment of 
intermediate EU parent 
undertakings (IPUs).

November 2021 
The European 
Commission 
publishes legislative 
proposals for 
amending AIFMD, 
UCTIS and MiFIR.

November 2021  
HMT publishes its Future 
Regulatory Framework 
consultation, which 
proposes a secondary 
competitiveness objective 
for the FCA & BoE.

Dec 2021  
EU publish final report on 
reclassification of investment 
firms as credit institutions.

Feb 2022  
The European Commission announces its 
decision to extend temporary equivalence 
for UK CCPs until 30 June 2025. Alongside 
the equivalence decision, the Commission 
launches a targeted consultation on ways 
to reduce the EU’s reliance on UK CCPs.
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https://ec.europa.eu/finance/docs/level-2-measures/emir-implementing-act-2022-831_en.pdf
https://ec.europa.eu/info/sites/default/files/business_economy_euro/banking_and_finance/documents/2022-central-clearing-review-consultation-document_en.pdf


The UK and EU’s visions for their capital markets

Before analysing the UK and EU’s specific regulatory proposals and how these are leading to changes in the structure of European capital markets, 
it is useful to understand each jurisdiction’s strategy for developing their wholesale capital markets.

A key aim of the UK’s financial services strategy is to make 
the UK “an open and global financial hub” with world leading 
financial markets. The word “open” is used 24 times in the 
strategy document, highlighting the integral part openness 
plays in the UK’s approach. HMT’s wholesale markets review, a 
key component of the UK’s strategy, aims “to cement the UK’s 
position as a global hub for wholesale markets.”

The EU’s approach is centred around building its own European 
capital markets union (CMU), and securing “strategic autonomy” 
for its financial services sector. The EU’s CMU aims to join up 
the EU’s fragmented capital markets and promote integration 
within the EU’s Single Market. The EU wants to develop and 
deepen the strength of its own capital markets, and in turn 
reduce its reliance on third countries for the provision of capital 
markets activity. This in turn informs its efforts to control the 
ways UK and RoW banks can access EU markets and to onshore 
euro-related financial activity. 

To some extent, each jurisdiction’s approach reflects its 
different self-interests – as a smaller island nation the UK has 
long benefited from acting as global hub for financial services 
activity. The UK is home to banks from over 50 different 
countries, and in total hosts approximately 150 branches and 
90 subsidiaries from overseas banks. Together these account 
for almost half of the banking assets held in the UK.1 The UK’s 
domestic market is simply not big enough to allow it to remain a 
global financial hub while pursuing a more closed approach. 

The EU’s desire to strengthen its own capital markets through 
its CMU initiative has led to it taking a different approach, 
where it can rely less on third countries and more on EU-based 
businesses. The size of the EU’s internal market, home to over 
500 million people and the world’s third largest economy after 
the US and China, means that it has sufficient economic weight 
to require global businesses to operate on its own terms if they 
want access to EU’s markets.

As discussed in the remainder of the paper, these two distinct 
strategies play a part in helping to explain the UK and EU’s 
contrasting approaches to a variety of regulatory and public 
policy issues. 
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EU approach to legal entity structure:  
Intermediate Parent Undertakings (IPU)

The EU has made no significant 
announcements on IPUs in the last year. 
The need for banks to establish one (or, 
subject to ECB approval, two) IPU(s) will 
add to banks’ costs, whether through 
higher capital and liquidity requirements 
or higher operating costs, or most likely 
a combination of both. The extent to 
which the EU’s approach becomes more 
open or closed will largely depend on the 
supervisory stance of the ECB.

Overall assessment

Open or closed?

A year ago, it was already clear that certain UK and RoW banks with large EU operations would be required to establish an EU IPU by December 2023. Since then, the only new regulatory 
material on the IPU is the EBA’s final guidance on the monitoring of the threshold for establishing an IPU, published in July 2021.

While this guidance is important, it does not shed any light on two key issues we previously identified: how independent the ECB expects banks’ IPU(s) to be from the rest of the group; 
and how the ECB and Single Resolution Board (SRB) will interpret and apply the provisions set out in CRD5 for allowing banks to establish two IPUs atop their subsidiaries. (CRD5 permits a 
dual IPU where a single IPU would be against the laws of the jurisdiction where the bank has its head office, or where an EU resolution authority determines that a bank having a single IPU 
would make its resolvability less efficient than with two IPUs.)

Our expectation is that the ECB will expect the IPU(s) to operate with a high degree of independence from the non-EU operations of the group, particularly in relation to governance, 
financial and operational resilience and risk management. It will pay close attention to the EU entities’ relationships with the rest of the group, particularly with respect to outsourcing and 
intra-group service level agreements. This would be consistent with the approach that the ECB is taking towards the banking subsidiaries established by UK and RoW banking groups to 
preserve EU market access following Brexit, where it is focusing on the self-sufficiency of the EU operations. However, the ECB may be prepared to accept a degree of “dual hatting” across 
the IPU and other EU entities, particularly where they are highly integrated.

The ECB continues to consider banks’ applications for dual IPUs. On the face of it, US banks have the strongest case for a dual IPU structure, given restrictions imposed by US legislation 
and regulation on the co-mingling of certain commercial and investment banking activities. However, banks from other countries may also be able to make the case, based on their home 
country requirements and/or resolvability considerations.

Events of the last 12 months

Firms will need to make significant progress on the IPU in the year ahead. Small banks, well under the €40bn threshold for establishing an IPU, will nevertheless need to do ongoing 
monitoring (quarterly) and forecasting (annually) of their assets to demonstrate they continue to remain below the threshold. Banks close to the threshold will need to monitor their 
balance sheets continually to ensure they do not cross the threshold and have a contingency plan for if they do so. Larger banks above the IPU threshold should prioritise integrating 
siloed individual entities into their IPU(s), and ensure they have an effective governance model in place. The governance model will have to strike a careful balance between allowing the 
business lines within the IPU entities to be integrated with the rest of the group and being sufficiently independent from the rest of the group to demonstrate to the ECB that decisions are 
being taken to reflect the EU entities’ best interests and meet its supervisory expectations.

A number of banks are applying for dual IPUs. Most of them will have little to do if their dual IPU is approved, as in this case their existing legal structures will already be largely compliant. 
However, banks should not underestimate the risk of non-approval and should ensure they have workable contingency plans in place should any dual IPU structure not be approved.

Actions for banks
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EU and UK approaches to legal entity structure and substance: 
EU treatment of third country branches

The CRD6 proposal represents a 
significant overhaul of the EU’s regulation 
of TCBs and, if adopted in anything close 
to its present form, will take the EU’s 
approach in a more closed direction. 
Much will depend on how supervisors 
use the range of tools that will in future 
be available to them, particularly in 
respect of systemically important TCBs.  
If used to their full extent, they will 
alter the costs and benefits of doing 
business in the EU through a TCB and 
will give TCBs further reason to consider 
shrinking or otherwise optimising their 
balance sheets.

Overall assessment

Open or closed?

The EU is considering proposals to harmonise and introduce minimum EU-wide requirements for TCBs operating in the EU.

In June 2021, the EBA submitted its report on the treatment of incoming TCBs under different member states’ national laws to the European Parliament, Council and Commission. The 
European Commission then published its legislative proposals on CRD6 on 27 October 2021, which picked up a number of recommendations from the EBA’s report. While member states 
currently have discretion to choose what minimum requirements apply to TCBs, the Commission’s proposals would introduce EU-wide minimum capital, liquidity, internal governance 
and booking requirements. The proposals, if adopted, would raise and harmonise the standards TCBs face across the EU. These changes would constrain the room for local discretion, 
which would in turn mean there is less recognition of local business model specificities. It will also mean that TCBs in EU member states which are currently furthest from these proposed 
EU-wide standards face having to meet a more substantive set of regulatory requirements to continue operating.

As discussed in our blog, the Commission’s legislative proposals differentiated between three classes of branches: “Class 1”, “Class 2” and those deemed “systemically important”. Class 1 
TCBs would be required to maintain larger capital endowments than Class 2 TCBs and would have to report a lengthy list of information biannually rather than annually. “Systemically 
important” TCBs would incur additional requirements beyond those for Class 1, including Pillar 2 capital add-ons, or could be required to either subsidiarise or restructure so that they 
cease to be systemically important.

The legislative process for CRD6 is still in its early stages which means that these proposals could change significantly as they progress through political negotiations. However, the current 
proposals would have a significant impact, particularly on Class 1 and systemically important TCBs. Banks with significant wholesale operations which value the flexibility of branches in 
managing their liquidity and credit risks globally will be especially affected by the push to subsidiarise.

The treatment of TCBs could also have implications for whether a bank is subject to the EU’s IPU requirements. Although TCB assets already count towards the IPU asset threshold, a TCB 
is not an “institution” for the purposes of Article 21 b (1) of CRD5. However, if a TCB is required to subsidiarise it will become an institution for these purposes and, if the UK or RoW bank 
already has an existing banking subsidiary, would trigger the need for an IPU.

Events of the last 12 months

In our view there is likely to be a significant harmonisation and tightening of the EU’s framework for TCBs, although the precise nature of this remains unclear. While it will be some time 
before these new requirements are settled and even longer before they take effect, UK and RoW banks with TCBs in the EU will need to consider very carefully the balance of benefits 
and costs of expanding the number and size of their TCBs in the EU in the meantime. Given the efficiency of branch structures, the short-term benefits of using TCBs may still outweigh 
the likely costs of subsequently having to shrink branch balance sheets or transfer business to subsidiaries. But any such decision will need to be rigorously tested. TCBs in countries 
whose standards are furthest away from those envisaged in CRD6 could undertake an initial, high-level gap analysis and take action to close those gaps in the course of ongoing change 
programmes where it is cost-efficient to do so.

Actions for banks

10

Beyond Brexit  | Regulatory considerations for banks and the future of European capital markets: developments in the last 12 months

https://www.eba.europa.eu/eba-proposes-further-harmonise-eu-law-applicable-branches-third-country-credit-institutions
https://ec.europa.eu/info/publications/211027-banking-package_en
https://ukfinancialservicesinsights.deloitte.com/post/102h9dk/levelling-up-the-eus-new-framework-for-third-country-branches


EU and UK approaches to legal entity structure and substance: 
UK treatment of third country branches

In the UK, the PRA finalised its approach to supervising branches and subsidiaries of international banks (SS5/21) in July 2021. This largely confirmed the approach that the PRA has 
developed since it became responsible for banking supervision in 2013, although it did tighten some aspects of the PRA’s expectations for booking models. The PRA remains open to 
hosting large branches of global banks, provided that the home supervisor and home resolution authority have standards equivalent to the PRA’s and provided that the branch does not 
accept more than a small amount of retail deposits. If these conditions are not met the branch may be required to subsidiarise. 

However, the PRA’s approach does contrast with some more recent remarks by the FCA’s chief executive, Nikhil Rathi. In a speech in April 2022 on cross-border market access, Mr Rathi 
said: “We have different powers over branches. So if you are a predominantly UK business, if most of your clients are here, it follows that your main entity should be here as well. This 
better protects UK based investors from harm and protects the integrity of the wider UK market.”2 This statement is not confined to retail clients.

Events of the last 12 months

In the UK, banks should focus on meeting the PRA’s expectations in SS5/21. Banks will also want to keep a close eye on the FCA for signs that it expects greater substance for TCBs which 
carry out significant business with UK institutional and wholesale clients.

Actions for banks
While the PRA’s stance has evolved over 
the last nine years, its fundamental 
approach has not changed. It is 
encapsulated in the words of David 
Bailey, Executive Director at the PRA, who 
described is as “responsible openness”.  
Recent comments by the FCA chief 
executive have however raised questions 
in our mind about the FCA’s attitude 
towards branches of international banks 
serving wholesale and institutional 
clients in the UK.

Overall assessment

Open or closed?
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EU and UK approaches to cross-border services

The UK and EU’s approaches to cross border services have been an area of significant regulatory development since last May.

The EU’s legislative proposal for CRD6, published in October, proposes harmonising cross-border access arrangements for EU markets, replacing member states’ various national access 
regimes. If adopted, this would effectively ban all cross-border financial services from a third country into the EU, with the exception of business done via “reverse solicitation”.3 In this 
event, firms providing cross-border services which cannot rely on the “reverse solicitation” justification would potentially face a difficult set of choices: 

 • set up a new TCB in each member state in which they currently serve clients via a national access regime; 
 • transfer the business to an existing (or new) EU subsidiary which can use its passport to serve clients across the EU; or 
 • cease to do business in that member state.

Each of these options entails costs and challenges, including disruption to clients. For example, a subsidiary’s capital may need to be increased significantly to enable it to carry out the 
level of business currently undertaken by a TCB using the parent bank’s balance sheet.

The UK is also reviewing its approach to cross-border market access. In December 2020, HMT published a call for evidence on the UK’s “overseas framework”. Part of the call for evidence 
focused on the overseas persons exclusion (OPE), which allows non-UK financial services firms to provide securities dealing, operate a trading venue and advise on investment decisions 
(amongst other activities) in the UK without being regulated, provided they are done “with or through” an authorised or exempt person.4

HMT, working closely with the FCA and PRA, was expected to publish a consultation following its call for evidence in the fourth quarter of 2021. This has yet to materialise and the latest 
iteration of the FCA’s regulatory initiatives grid does not specify a timing. We had originally expected no fundamental changes to be made to the OPE. However, some now question 
whether the EU’s push to limit cross-border services through CRD6 may prompt HMT to make more substantive changes to the OPE, such as limiting the activities it applies to, or insisting 
on a minimum substance requirement.

In this context, the FCA’s chief executive, Nikhil Rathi, made some comments in a speech in April 2022 on cross-border market access: “In some cases, an international firm can operate here 
without FCA authorisation, through the OPE. For example, if a firm’s UK business is just a handful of wholesale market clients. But in our view the OPE is not intended to run a UK-focussed business”.5 

Events of the last 12 months

The outlook for cross-border market access is uncertain in both the EU and the UK, although much more so in the former. It might therefore be premature for banks to take any concrete 
actions, other than to monitor closely how the new frameworks develop.

Actions for banks

It is not yet clear whether the prohibition 
on cross-border services will make it into 
the final version of CRD6: an analogous 
proposal in MiFID II was diluted to allow 
member states to permit cross-border 
services without reverse solicitation. 
Valdis Dombrovskis, EU Executive Vice-
President, has also sought to clarify the 
Commission’s proposals, noting that 
they “were designed first and foremost 
to cover core banking services”, and 
that member states and the European 
Parliament would help to “clarify the 
scope of application.”6 

Although recent remarks by the FCA 
chief executive may suggest that the 
FCA is advocating a more restrictive 
approach, on balance, we continue to 
expect HMT’s review of the OPE to be 
driven by its “open markets” philosophy. 
This means that, while HMT might make 
some changes to the OPE, such as a 
registration requirement, the broad 
functioning of the regime is likely to 
remain intact.

Overall assessment

Open or closed?
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EU and UK expectations on booking models and substance

Each bank setting up a new subsidiary in the EU in the run-up to the UK’s departure from the EU had to commit, as part of its application for authorisation, to a staged plan to increase its 
business and personnel in the EU entity. COVID-19 travel restrictions interrupted banks’ progress against plan, but the process has resumed as travel restrictions have been relaxed.

The ECB was clear from the outset that any new entity needed substance in the EU – it could not be an “empty shell”. It also set out, in August 2018, its supervisory expectations on 
booking models. These envisaged an increase in the amount of business booked and managed in the EU entity and a commensurate reduction in back-to-back transactions between it 
and other parts of the group

Over the last 18 months, the ECB has been conducting a supervisory “desk mapping” review in order to understand how banks have structured their EU operations, including staff 
and capital. In particular, the review has looked at banks’ booking models in order to establish how widely banks use various techniques to transfer risk to other parts of the group, in 
particular to the UK, and whether this conforms to the ECB’s expectations.

In May 2022, Andrea Enria, Chair of the Supervisory Board of the ECB, published the findings of the first phase of the ECB’s desk-mapping review. As explored in our blog, Mr Enria set out 
the ECB’s “very real concern” about banks’ use of empty shell structures and split desks, and sought to stress that the review was grounded in concerns about the prudential soundness 
of banks’ risk management arrangements, rather than any desire to see market activity and jobs move from the UK to the EU. Nonetheless, the review makes clear that many banks will 
have to appoint more senior staff to their EU entities and overhaul their booking model practices, and will likely add to their costs.

The ECB also emphasised that this was not the end of its supervisory scrutiny of incoming banks’ post-Brexit operating models. Investigations into credit risk-shifting techniques, the 
reliance on parent entities for liquidity and funding, and internal model approvals are still ongoing, although the ECB has not provided a timeline for when these might be concluded. 
Remarks by senior PRA officials to the House of Lords European Affairs Committee on 22 March 2022 suggest that, so far, the review has not led to the movement of “large numbers of 
staff to the continent”.7 However, as the review is not yet complete, the “Jury was still out”.

The PRA also articulated its expectations for booking models in SS5/21. As explored in our blog, this statement largely codified the PRA’s existing approach to booking arrangements. 
However, the PRA’s definition of booking arrangements captures the front-to-back lifecycle of trading, from origination, trade execution, risk capture and transfer, through to back-office 
settlement. It also potentially extends to some items held in the banking book, where they pose similar risks. This definition is potentially wider in scope than many banks have considered 
to date, and banks may need to recalibrate their existing booking model documentation and associated controls. Additionally, the SS5/21 makes clear that the PRA’s expectations apply to 
all international banks and branches, whereas historically its focus was largely confined to the very largest, internationally active banks.

The PRA’s approach also differs from the ECB’s in two important respects. First, it does not stipulate that sterling-denominated products with UK counterparties and clients should be 
booked in the UK. Second, the PRA is open to global booking models and is prepared to accept that the UK operations of international banks can in principle be highly integrated with that 
of the parent organisations, provided they are accompanied by sufficient and robust oversight and controls, with the PRA stressing the importance of local risk management capabilities, 
an appropriate balance of preventative and detective controls, and comprehensive MI.

Events of the last 12 months

This will have implications for how banks look to structure their European trading operations, and while it may see the relocation of some of this activity to the EU, it could act as another 
driver for banks to review their EU footprints and wider global investment banking business models, including what products and services they continue to offer to clients.

Actions for banks

Both the ECB and PRA have set high 
standards for booking arrangements, 
particularly in relation to governance, 
the effectiveness of controls and risk 
management. There are however 
significant differences between them, 
particularly the EU’s concern that EU 
products traded with EU counterparties 
should be booked and risk managed 
within the EU entity. The ECB’s approach, 
by seeking to “onshore” activity has 
arguably tended towards the “closed”  
side of the spectrum.

Overall assessment

Open or closed?
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A year ago, the prospect of the EU’s forthcoming AIFMD Review and potential legislative revisions to UCITS was leading to concerns that there could be significant changes to the EU’s 
approach to portfolio delegation. According to the Investment Association, the UK manages roughly £1.7 trillion on behalf of EU clients and funds, a significant proportion of which would 
be at risk from changes to existing delegation model.8

The Commission came forward with legislative proposals for amending AIFMD and UCITS in November 2021. Overall, these proposals represented targeted changes to the existing regime 
rather than a fundamental rethink. Some of the more controversial ideas that had previously been put forward, such as ESMA’s suggestion to set out quantitative criteria on the maximum 
amount of delegation permitted, or a list of core functions that must always be performed internally, were not included.

These legislative proposals, discussed in our blog, included a number of new requirements for businesses to follow.

Events of the last 12 months

Banks with wealth and asset management arms will need to ensure they have the senior staff and governance arrangements in place to meet the EU’s proposed requirements related 
to portfolio delegation. Banks without any asset management functions will also want to monitor the progress of these negotiations to identify any relevant insights into the EU’s overall 
approach to the openness of its financial markets. 

Actions for banks

EU approach to portfolio delegation

The proposal suggests that the EU sees 
merit, at least for now, in maintaining 
the status quo in portfolio delegation, 
as it continues to be in its interests for 
EU-based fund managers to be able to 
delegate globally. As such, the EU seems 
to be following a more open approach 
– whereby the rules are strengthened 
but without any specific limits or criteria 
being created. Consequently, while some 
firms might need to increase staff in the 
EU to meet new minimum expectations 
on governance, the overall delegation 
model remains largely unchanged.

Overall assessment

Open or closed?
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The EU had originally granted UK central counterparties (CCPs) temporary equivalence until June 2022 and expected financial market participants to use this time to reduce their 
exposures to UK CCPs and for EU CCPs to build their clearing capability.

However, this initial June 2022 deadline proved too short and on 8 February 2022, the European Commission confirmed that it would extend equivalence to UK CCPs until 30 June 2025. 
At the same time the Commission stressed its view that it would be “risky over-reliance” to continue this treatment in the medium term. Consequently, it has also come forward with a 
consultation, which sets out a range of potential measures to reduce the EU’s “over-reliance” on UK CCPs.

As discussed in our blog, many of the consultation’s proposed measures are substantial and, if adopted, would either force or heavily incentivise EU-based firms to relocate euro clearing 
activity to the EU. These measures could include increasing capital requirements for firms “over-relying” on Tier 2 CCPs, introducing a macroprudential buffer for firms’ exposure to Tier 2 
CCPs, or giving firms specific targets for reducing their activity with Tier 2 CCPs. Ultimately, the EU may introduce a ban on firms using Tier 2 CCPs, or alternatively may simply choose not 
to renew the UK’s equivalence beyond the June 2025 deadline. 

Although none of the measures is yet a firm policy proposal, the EU’s consultation nonetheless signals a clear intent to reduce the EU’s reliance on third country CCPs. Banks and their 
clients are therefore faced with a situation in which the EU remains open through its extended equivalence decision, but where the direction of travel is towards being more closed.

By contrast, the UK has taken steps to ensure its regulatory framework for CCPs and CSDs remains open and non-discriminatory to firms around the globe. The UK Government’s January 
2022 Future Regulatory Framework Review for CCPs and CSDs proposed clarifying the BoE’s primary objective to maintain financial stability, to ensure it considers how UK CCPs and  
CSDs might affect other jurisdictions’ financial stability and introducing a new requirement to ensure that the BoE does not-discriminate on the basis of nationality or location of a CCP 
service user. 

Events of the last 12 months

EU-based banks will want to follow developments on clearing closely to ensure they are well placed to implement the Commission’s final package of proposals. Banks also face the 
prospect of increased clearing costs and greater pricing volatility if existing pools of liquidity are split into two smaller EU and UK pools.

Actions for banks

CCPs, clearing and equivalence

The EU has again signalled its intent to 
reduce the EU’s dependencies on third 
country CCPs, especially those based in 
the UK. Previous experience indicates 
that firms and their clearing clients are 
unlikely to move clearing voluntarily from 
UK CCPs to EU CCPs. What may make 
a significant difference this time is the 
package of measures the EU decides 
to introduce to incentivise or require 
clearing to move to the EU. However, if 
the measures are to have the intended 
effects and avoid another “cliff edge” 
in June 2025, they will have to take 
effect as soon as possible. That said, It 
will be some time before banks know 
what combination of requirements and 
incentives they will face, eating into the 
time they have to implement them. 

Overall assessment

Open or closed?
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The UK and EU have set out their own, distinct proposals for reforming their capital markets regulatory frameworks.

In July 2021, HMT published its Wholesale Markets Review (WMR) consultation, which set out a wide range of reforms to the UK’s capital markets regulation. These reforms are discussed 
in our blog. Many of these proposals look to bolster the competitiveness of the UK by moving towards HMT’s vision of the UK being “an open and global financial hub”. For example, the 
WMR proposed removing both the Share Trading Obligation (STO) and double volume cap (DVC) from the UK’s MIFID framework, in order to broaden the range of execution venues 
available to UK traders and their clients.

The European Commission published its capital market reforms, focused on reviewing MiFIR, in November 2021. The Commission also proposed changes to the DVC and STO, but is 
looking to make a much more limited set of changes than the UK.

Divergence will come not only come from the adjustment of historical rules but will also emerge as new rules are implemented. For example, the UK and EU are likely to diverge in their 
implementation of Basel 3.1, even though both jurisdictions will be starting from the same international framework.

Events of the last 12 months

Banks will increasingly have to assess where it is possible and cost-effective to have a single, unified approach to regulatory compliance (“levelling up” to the highest common regulatory 
denominator), and where they will need to develop two (or more) different approaches to deal with local particularities. In areas such as regulatory reporting and methodologies for 
calculating risk-weighted assets, different approaches will inevitably be needed.

Actions for banks

Regulatory Divergence

There has been no progress on UK-EU 
equivalence over the last year, with the 
notable (and important) exception of the 
EU extending equivalence for UK CCPs 
until June 2025. This lack of progress 
while UK and EU rulebooks remain more 
or less identical does not bode well for 
future equivalence decisions. Against 
this background, the incentives for the 
UK to remain aligned to the detail of EU 
regulation in the hope or expectation of 
being granted equivalence are limited. 
We therefore expect the UK to follow 
its own regulatory path, consistent with 
the direction set out in HMT’s future 
regulatory framework review, while 
adhering closely to global standards. 
We expect the EU to continue to adjust 
global standards for EU specificities. 
Over time, the gap between EU and UK 
regulation is likely to grow.

Overall assessment

Open or closed?
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Trade Deals

Although the UK has prioritised financial 
services chapters in its trade deals with 
other countries, seeking to liberalise 
market access where possible, it is only 
in the case of the yet-to-be agreed Swiss 
deal that this would result in a significant 
increase in market access for UK-based 
firms. The EU has shown relatively little 
appetite for including financial services 
within trade deals, preferring to rely on 
equivalence to determine access to its 
markets. Accordingly, trade deals hold 
little prospect of significantly improving 
access to key EU markets.

Overall assessment

Open or closed?

Twelve months ago, the UK had announced or opened negotiations with its four most significant export markets for financial services after the European Union: the US, Canada, 
Switzerland and Australia. 

Since then, the UK has succeeded in including specific financial services provisions in its trade deals with Australia and New Zealand. These envisage the creation of regulatory 
cooperation fora, but do not generally grant further market access. There has been no meaningful progress on a trade deal with the US at federal level, although there is an active US-UK 
Financial Regulatory Working Group. In addition, media reports indicate the UK is pursuing trade deals with financial services components with individual US states.

The UK-Swiss trade deal looks set to include a Mutual Recognition Agreement (MRA) on financial services. This MRA would offer a deeper and richer variation of more typical equivalence 
decisions, with significant deference to the other party’s supervisory and regulatory arrangements, which would in return allow for more market access. Once agreed, the UK-Swiss deal 
could set a global benchmark for the inclusion of financial services in trade deals.

By comparison, financial services have generally been a lower priority in the EU’s trade deals. As an example of this, while the EU has agreed a trade deal with Singapore including financial 
services, it lacks any frameworks for regulatory cooperation. In contrast, when the UK rolled over the EU-Singapore trade deal in its own name, it was accompanied by a joint declaration 
on regulatory cooperation. In addition, the UK and Singapore have recently signed a “Digital Economy Agreement” which includes financial services and cooperation on international 
standards and interoperability between markets.

Events of the last 12 months

Although trade deals are unlikely to increase market access significantly, some, such as the UK-Swiss deal, are more ambitious and could see the parties agree more extensive market 
access arrangements based on deference to their respective regulatory and supervisory frameworks. These may lead to compliance efficiencies and cost savings for banks, which would 
not face the additional costs of establishing overseas branches or subsidiaries to access the other country’s markets and consumers.

Actions for banks
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Conclusion
Over the past year the EU has only taken one firm regulatory action, which has 
been to extend temporary equivalence for UK CCPs. While this decision, along with 
an absence of further immediate measures to restrict access to the EU’s markets 
means the EU has remained relatively open in the near term, the European 
Commission has also published a range of regulatory proposals which signal it 
may take a more closed approach in future. 

While this more closed approach is consistent with the EU’s desire to build its CMU 
and develop “strategic autonomy”, part of the explanation also lies in the political 
tensions between the EU and UK. While there is still strong technical co-operation 
between regulators, political decision-makers oversee a broader portfolio of 
issues with more contentious political overtones. PRA CEO, Sam Woods, has 
pointed to wider political tensions in the UK-EU relationship, such as the Northern 
Ireland Protocol, as a reason the UK-EU MoU on financial services has not been 
finalised, despite being agreed in principle.9 

The UK seems to be prioritising a more open and internationalist approach, with 
greater focus on remaining accessible to cross-border trade and activity.  To 
some extent, each jurisdiction’s approach reflects its different self-interests – as a 
smaller island nation UK has long benefited from acting as global hub for financial 
services activity – its own internal market is not valuable or populous enough 
to make a more autarkic approach viable. The EU’s desire to strengthen its own 
capital markets through its CMU has led to it taking a different approach, where it 
can rely less on third countries and more on EU-based businesses. The US often 
takes a similar approach, reflecting the size of its internal market. However, while 
the EU pushes to onshore more activity, it is also being more open (or patient) 
when consistent with the goal of creating an inward facing EU capital market, as 
seen with portfolio delegation and temporary CCPs equivalence.
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1. Figures taken from a speech by PRA Executive Director, David Bailey; Responsible openness: The PRA’s approach to supervising banks, 11.01.2021

2. Speech by Nikhil Rathi, FCA CEO, Critical issues in financial regulation: The FCA's perspective, 26.04.2022

3.  It is important to note that Article 47 of MiFIR provides an alternative way in which non-EU firms might continue to access EU markets. Article 47 sets out a broad-based equivalence regime for 
investment services, that if utilised would provide market access from equivalent third countries to EU-based eligible counterparties and professional clients. However, no country has yet been granted 
Article 47 equivalence, and there have been discussions within the EU about removing Article 47 equivalence from MiFIR

4. The definition of “exempt person” includes appointed representatives, recognised investment exchanges and clearing houses. It also includes certain non-governmental bodies
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