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Within Europe securitisation is unique with respect 
to mandatory due diligence. It is the only asset class 
which has a regulatory requirement for its investors 
to perform due diligence. This stemmed principally 
from the regulatory reaction to the subprime crisis, 
where a heavy reliance on credit ratings was prevalent 
among securitisation investors, and there was a 
perception among regulators that perhaps not enough 
due diligence was being conducted by investors on 
securitisation investments.

The post-crisis European regulatory reaction was to 
mandate securitisation due diligence in Article 122a1 
of the Capital Requirements Directive (CRD) in 2009. 
This represents a point at which European regulators 
drew a line, as to their expectations of how investors 
should engage with securitisation transactions. 
These requirements have evolved into their current 
incarnation found in the Capital Requirements 
Regulation2 (CRR) Articles 405 through 409, as well 
as their counterpart for fund managers found in the 
Alternative Investment Fund Managers Directive3 
(AIFMD).

In addition to a post crisis stigma regarding 
securitisation, the regulatory due diligence requirement 
has deterred some investors from investing in 
securitisations. However, as we will illustrate in this 
paper, that need not be the case. The analysis that a 
diligent investor will perform as part of their typical 
credit investment will go a long way to meeting the 
regulatory requirements. Investors should therefore 
not view this regulatory requirement as a burden, but 
in fact merely reinforcing good due diligence practice 
ahead of making an investment decision.

On 1 January 2019 the new securitisation regulation 
came into effect4. This regulation supersedes all 
previous regulations applicable to banks, credit 
institutions and investment firms regarding 
securitisation in Europe. Understandably, part of 
this regulation relates to investor due diligence 
requirements. Many of these requirements are 
identical to those previously set out in the CRR, 
although there are some changes of note.

While the focus of the paper may appear to be on how 
investors might meet their regulatory requirements, 
the discussion also tackles how issuers and originators 
might consider the quality of their disclosures and how 
these facilitate the process of thorough and informed 
investor analysis.

In this paper we outline how diligent investors  
should be able to comply with large parts of the  
new regulation through their existing practices.  
As well as the changes to the due diligence 
requirements, and their impact on the due diligence 
considerations investors may make.

Executive summary
“The analysis 
that a diligent 
investor will 
perform as 
part of their 
typical credit 
investment will 
go a long way 
to meeting 
the regulatory 
requirements”

1 CRD 2 (Directive 2009/111/EC), September 2009 
2 CRR (Regulation (EU) No 575/2013), June 2013 
3 AIFMD (DIRECTIVE 2011/61/EU), June 2011 
4 EU Securitisation Regulation (Regulation 2017/2402), December 2017
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Governance
All of these investment processes should be underpinned by robust governance. Having clearly established processes and procedures will 
enable institutions to operate more effectively and will also give comfort to National Competent Authority (NCA) supervisory teams that 
risk is being effectively managed.

When navigating the opportunities available to 
investors to put their own or clients’ money to 
profitable use, the key consideration for many, revolves 
around understanding the risk of the investment 
versus the expected return.

Identification and appraisal of the relevant risk factors, 
on the journey to making the investment decision, is a 
part of the service provided by investment managers, 
and is what sets some managers apart from others. 
The due diligence process that such managers 
undertake as part of their investment decisions, 
can be the difference between not only the returns 
achieved by the manager, but also how attractive 
their investment philosophy is to investors deciding to 
whom they should hand over their capital. In this vein, 
investor due diligence is a key component of the broad 
investment philosophy employed.

With credit focused investment decisions, the due 
diligence process closely follows the risk factors that 
could impact repayment. For securitisations, given 
the reliance of investors on the underlying debt 
facilities advanced by an originator, the question of 
ability to repay should be posed against the ultimate 
borrower(s). Particularly as the aggregation of all cash 
flows from the underlying loans are what is applied to 
service the bonds issued by the securitisation issuer, 
albeit with sometime sophisticated channelling through 
the waterfall of cash flows.

Investor’s own due diligence processes

Article 406 applied to a securitisation transaction
The stylised transaction below illustrates how the CRR due diligence requirements maps to a transaction.
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The table below outlines the sources of information an investor might examine in order to satisfy the regulatory requirements on due diligence. It also provides a useful checklist to originators with regards to what investors are typically seeking to examine as part of their due diligence process.

Tackling the regulatory due diligence requirements

The regulation How these might be interpreted and what might an investor do to meet requirements?

St
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406 (1) (a) information disclosed under Article 405(1), by originators, sponsors or original lenders to specify the net economic interest that they maintain, on an 
ongoing basis, in the securitisation.

• Investor presentations
• Investor reports  

406 (1) (b) the risk characteristics of the individual securitisation position. • The prospectus representation of standard cash flow sequence (waterfall) of the transaction; and 

• Details of structural triggers leading to different waterfalls being activated;

• The potential for conflict with other investors, particularly where concepts such as controlling class are utilised in determining voting rights.



406 (1) (c) the risk characteristics of the exposures underlying the securitisation position. • Loan level data appropriate to underlying asset type.

• Portfolio stratification tables, analysed for identification of any notable patterns or concentrations, relevant to credit decision to invest.

•  Representation of borrower credit quality particularly in transactions backed by non‑granular loan portfolios or backed by unsecured 
borrowings such as credit cards.



406 (1) (d) the reputation and loss experience in earlier securitisations of the originators or sponsors in the relevant exposure classes underlying the 
securitisation position.

There are numerous sources of information an investor can draw on to judge the past performance of an originators securitisation 
transactions. These might include:

• Investor reports.

• Rating agency reports.

• Loan level data.

 

406 (1) (e) the statements and disclosures made by the originators or sponsors, or their agents or advisors, about their due diligence on the securitised 
exposures and, where applicable, on the quality of the collateral supporting the securitised exposures.

Any independent verification that is required, such as might be performed by professional services or law firms.


406 (1) (f) where applicable, the methodologies and concepts on which the valuation of collateral supporting the securitised exposures is based and the 
policies adopted by the originator or sponsor to ensure the independence of the valuer.

• Collateral related fields in loan‑level data disclosure.

• Focus on unusual asset types being offered up as security.

• Collateral Valuation techniques and ensuring integrity around reporting.

• Considerations on the appropriateness of valuations while the loan is performing, as well as if the loan is in a foreclosure scenario.



406 (1) (g) all the structural features of the securitisation that can materially impact the performance of the institution’s securitisation position, such as the 
contractual waterfall and waterfall related triggers, credit enhancements, liquidity enhancements, market value triggers, and deal‑specific definitions of default.
Institutions shall regularly perform their own stress tests appropriate to their securitisation positions. To this end, institutions may rely on financial models 
developed by an ECAI (External Credit Assessment Institution) provided that institutions can demonstrate, when requested, that they took due care prior to 
investing to validate the relevant assumptions in and structuring of the models and to understand methodology, assumptions and results.

• Prospectus disclosures.

• Key risks focus of legal and accountancy advisors.

• Understanding of transaction performance metrics and how these might alter the allocation of cash flows.

• Capture output from scenario modelling analysis.

•  Refer to ECAI transaction pre‑sale reports and transaction surveillance, capturing own view against ECAI assumptions on areas 
considered to be significant by investor.



406(2)
Institutions, other than when acting as originators or sponsors or original lenders, shall establish formal procedures appropriate to their trading book and non‑
trading book and commensurate with the risk profile of their investments in securitised positions to monitor on an ongoing basis and in a timely manner 
performance information on the exposures underlying their securitisation positions. Where relevant, this shall include the exposure type, the percentage of 
loans more than 30, 60 and 90 days past due, default rates, prepayment rates, loans in foreclosure, collateral type and occupancy, and frequency 
distribution of credit scores or other measures of credit worthiness across underlying exposures, industry and geographical diversification, 
frequency distribution of loan to value ratios with band widths that facilitate adequate sensitivity analysis. Where the underlying exposures are 
themselves securitisation positions, institutions shall have the information set out in this subparagraph not only on the underlying securitisation tranches, such 
as the issuer name and credit quality, but also on the characteristics and performance of the pools underlying those securitisation tranches.

Institutions shall also apply the same standards of analysis to participations or underwritings in securitisation issues purchased from third parties whether such 
participations or underwritings are to be held on their trading or non‑trading book.

Monitoring the performance of investments is common practice in the financial industry. However, the CRR stipulates the need to establish 
formal procedures for the ongoing monitoring of the trading and non‑trading books of regulated investors in ABS. The CRR also specifies 
monitoring the underlying exposures within a securitisation transaction, at a minimum for the following (where applicable):

• Arrears and default levels;

• Prepayment rates;

• Foreclosure status;

• Collateral type;

• Occupancy type;

• Credit scores or the probability of default;

• Industry and geographic concentration; and

• Loan to value ratios.
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How do the regulatory requirements align with 
investor practice?
While having access to the necessary information is 
vital to form an investment decision, the analysis of 
that information is critical in order for an investor to 
understand the securitisation investment they are 
purchasing. To that end we outline what that analysis 
might look like and how it aligns to the regulatory 
requirements.

Borrower characteristics (CRR article 406 (1) (c))
Focusing on the borrower(s) (i.e. the ultimate 
borrower(s)), the types of considerations it would be 
normal for investors, to make include:

1. Affordability of the debt facilities through 
consideration of (a) how large the borrowings 
are compared to earnings to consider how much 
“spare capacity” the borrower has to accommodate 
unexpected life events; (b) how large the borrowers 
income is compared to the interest and/or principal 
repayments on the debt facilities and therefore 
considering the effect of interest rates relevant to 
the borrowing as well as the schedule of principal 
repayments ; (c) how the borrower is planning on 
repaying the debt facility.

2. The ability of borrower(s) to access additional 
facilities can help “investors” as the ultimate 
lenders to evaluate two sides of a similar coin 
that consider (a) how the borrower is able to 
borrow additional funds to mitigate the effect of 
unforeseen bumps-in-the-road as well as (b) the 
potential for the borrower to become excessively 
committed or leveraged with other lenders.

3. The nature of contingency plans to recover 
on debt facilities, if the borrower is unable to 
maintain payments what assets are available to 
recover some or all of the value of the debt facility.

Collateral characteristics (CRR article 406 (1) (e)
Although all securitisations are backed by assets, not 
all the assets in securitisations are themselves secured 
on underlying collateral. Credit cards, consumer loans, 
certain SME loans and even corporate loans do not 
always see the ultimate borrower pledging security to 
the lender. Investment in securitisations of such assets 
do not require investors to appraise the value of the 
collateral.

Mortgages, be they residential or commercial, are  
by definition secured on some form of property. 
Practices observed in the lead up to the financial crisis, 
saw certain investors provide limited scrutiny to the 
types of collateral on which loans were being secured.  
So long as the rating on the bonds offered met with 
the prescribed investment mandate, many investors 
deferred responsibility to understand underlying 
collateral to the rating agencies.

Considerations that good investment approaches have 
been observed to take include:

1. Understanding the quality of collateral available, 
represented by considering what might cause the 
value of the collateral to change significantly.

2. Enforceability or the ability of the lender to take 
possession of the collateral if required, including 
consideration of legal procedures and formalities.

3. The rights of the borrower with respect to any 
residual amounts due on their debt facilities, after 
any value realised from the sale of collateral are 
used to reduce outstanding debt amounts.
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Structural characteristics (CRR article 406 (1) (b) 
and 406 (1) (g) 
The concept of converting a portfolio of raw loans into 
a tradeable security format in order to attract a broad 
range of investors, requires the arrangement of rights 
for investors in different tranches of the securitisation to 
be clearly documented in the prospectus and underlying 
inter-creditor agreements. As a consequence of needing 
to meet the appetite of a diverse set of investors, while 
also securing the required credit ratings, the structural 
features of securitisations need to be more complex 
than the features of a straightforward portfolio. The 
structural features investors do pay particular attention 
to include:

1. The priority of payments: These are considered 
by investors to understand the order in which 
cash receipts from the assets, as either interest 
or principal receipts will be applied to meet the 
amounts due to investors. Investors scrutinise not 
only how cash receipts are allocated in a performing 
environment but also when the portfolio of assets 
are not performing well, and therefore the number 
of priority of payment scenarios can increase, to 
include post-acceleration and post-enforcement 
situations. If interest and principal receipts from 
assets are to be applied separately, this can result in 
six or more different scenarios of cash allocation to 
the priority of payments.

2. Triggers: Typically investors focus on triggers that 
result in the termination of the transaction ahead 
of the contractual maturity of the transaction.  
The consequence of triggers, as well as the levels 
at which they will be hit, are particularly important, 
as these can include changes to the priority of 
payments resulting in the allocation of asset 
cash receipts being different to what was initially 
anticipated, flipping between the different types of 
priority of payment outlined above.

3. Call features: Many securitisation transactions 
have features that could result in the transaction 
maturing significantly in advance of the contractual 
maturity of the structure. These are appraised by 
investors to understand how the specifics of the 
option i.e. what amount investors should expect to 

receive if such an option were exercised, when such 
an option might be exercised and what situations 
might result in the option not being exercised.

The regulatory requirement to perform due diligence 
on securitisation investments need not be viewed by 
investors as a burden, but rather as part of the typical 
credit analysis they would perform on most fixed 
income investments.

Ongoing monitoring
It should be possible to monitor all of the necessary 
data points through the investor reporting provided by 
originators, however, many investors may want to take 
their performance analysis a step further and analyse 
the loan level data in order to gain further insight into 
the performance of the transaction.

Stress testing
The CRR requires regulated investors to regularly 
perform appropriate stress testing of securitisation 
positions. Investors who are also subject to periodic 
stress testing for their NCA should look to leverage this 
work when designing their ABS stress testing. For those 
actively trading ABS positions should be the frequency 
of stress testing. While it should be sufficiently 
frequent that it doesn’t miss significant positions, it 
should not be so frequent that it becomes a burden. 
Investors will need to assess what is appropriate given 
their expected holding periods. For those who use 
ECAI models, they need to demonstrate they have 
understood the model assumptions and methodology 
and how these effect the model outputs.12

Securitisation due diligence requirements in AIFMD
The Alternative Investment Fund Managers Directive5 (AIFMD) and its associated 
delegated regulation6 sets out the requirements that alternative investment fund 
managers (AIFMs) are required to follow with regards to investing in securitisations.  
At their core these mirror the requirements that Banks need to adhere to in the CRR.

AIFMD Article 17: Investment in securitisation positions – sets out a high level 
requirement that the Originator or Sponsor of the securitisation retains an ongoing net 
economic interest of not less than 5% in the securitisation.

Section 5 (Articles 50 – 56) of the Delegated Regulation provide the detail that AIFMs 
need to adhere to with regards to securitisation investments. The risk retention 
methods permitted for the originator are identical to those in Article 405 of the CRR.  
In addition, the due diligence and ongoing monitoring requirements for the AIFM 
mirror those in Article 406 of the CRR. One notable addition is Article 54 which states 
that AIFMs are required to take corrective action “in the best interests of investors” 
should the risk retention level drop below a 5% net economic interest.

5 AIFMD (DIRECTIVE 2011/61/EU), June 2011 
6 AIFMD Delegated Regulation (EU No 231/2013), December 2012
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How do investors identify that their interests are 
aligned with the seller?
Retained interest of the issuer
Article 405 of the CRR creates an obligation for originators and sponsors of ABS transactions to explicitly 
disclose to investors that they will retain a net economic interest of no less than 5%. As with all good prescriptive 
regulations, issuers have a number of ways in which they can satisfy the requirements.

Option Method

1 Retention of no less than 5% of the nominal value of each of the tranches sold or transferred to investors.

2 For securitisations of revolving exposures, retention of the Originator’s Interest of no less than 5% of the nominal 
value of the securitised exposures.

3 Retention of randomly selected exposures, equivalent to no less than 5% of the nominal value of the securitised 
exposures.

4 Retention of the first loss tranche and, if necessary, other tranches having the same or a more severe risk profile than 
those transferred or sold to investors and not maturing any earlier than those transferred or sold to investors, so that 
the retention equals in total no less than 5% of the nominal value of the securitised exposures.

5 Retention of a first loss exposure not less than 5% of every securitised exposure in the securitisation.

In addition to satisfying themselves at the point they 
invest, it is important to note that the 5% requirement 
is not only an ongoing retention obligation of the issuer 
but also an ongoing disclosure requirement. The CRR 
also does not permit the 5% held under article 405 
to be subject to any hedging or credit risk mitigation, 
effectively meaning it needs to be held to maturity by 
the issuer.

We have observed that most issuers state their chosen 
method of compliance to investors initially via their 
investor presentations and thereafter on a periodic 
basis disclose their holding through their investor 
reporting. 

Risk retention exemptions
A handful of risk retention exemptions do exist in the 
CRR, but these principally apply to transactions with 
underlying exposures which are backed by national 

and municipal governments or public sector entities of 
member states. Therefore risk retention requirements 
apply to all private sector deals.

European vs US risk retention disclosure
Current market practice for CRR regulated issuance 
does not disclose details of risk retention in the 
prospectus, over and above simply stating that the 
issuance is CRR compliant. Instead, risk retention 
details (the retention rate and method), are typically 
disclosed at investor presentations as part of the pre-
deal roadshow and stored in secure online data rooms 
together with loan level data. This is very different 
from when the transaction also adheres to the US Risk 
Retention requirements7. For SEC regulated issuance, 
the method to achieve the minimum retention rate has 
to be disclosed in the transaction’s prospectus.

Penalties for non-compliance with the CRR
Under article 407, NCAs have the power to impose additional risk weighting of no less than 2.5 times on an institution who fails to comply with their 
obligations under articles 405, 406 or 409.

For example, a tranche which would normally attract a risk weighting of 350% would be rated at least 875% (350% x 2.5), if an institution was deemed  
non‑compliant.

The CRR states that with each infringement of the due diligence requirements this additional risk weight multiplier shall increase. It is important to note 
that a tranche additional risk weight cannot exceed 1250%. It is therefore critical that both originators and investors take their due diligence obligations 
seriously in order to avoid these punitive additional risk weights, as these have the potential to make certain investments un‑economic once they factor in 
the additional cost of capital required.

7 Dodd-Frank Wall Street Reform and Consumer Protection Act, July 2010
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Supervision of firms

Subjectivity of regulatory supervision
Supervising the implementation of regulatory 
requirements can be a hugely subjective task. The 
combined effects of current supervisory priorities and 
the need to interpret policy can lead to unintended 
divergences of practice across NCAs. Article 410 
of the CRR empowers the EBA to develop and 
issue Regulatory Technical Standards (RTS) and 
Implementing Technical Standards (ITS) regarding 
Articles 405 - 409, in order to facilitate a harmonised 
application of supervisory oversight within the 
European Union (EU).

During 2014 the EBA, through their working group 
on Covered Bonds and Securitisation, issued the 
prescribed RTS and ITS. While these addressed a 
number of ambiguities in the original text of Articles 
405 - 409, they left certain areas of the requirements 
unclear. Development of the RTS and ITS at the time 
may have been impacted by competing demands 
of the parallel running of Basel’s Ratings and 
Securitisation Workstream (RSW), which was poised to 
publish the revisions to regulatory capital framework 
for securitisations8 as well as the emerging European 
efforts to identify high quality securitisations9, 
which were to later become the draft criteria for STS 
securitisations. 

Investor due diligence and the new securitisation 
regulation
In September 2015 the EC embarked on its Capital 
Markets Union10 (CMU) initiative, aimed at increasing 
the depth and breadth of the European capital 
markets. A key pillar of CMU has been the new 
Securitisation Regulation, the final text of which was 
published on 26 June 2017 and came into effect on  
1 January 2019.

From a regulatory due diligence perspective the 
two key parts to this are Articles 5 (Due diligence 
requirements for institutional investors) and 6  
(Risk retention). On the following page we have  
mapped Articles 5 and 6 to the equivalent CRR Articles  
(405 – 409) and highlight the changes and their 
potential impact.

8 BCBS Revisions to the securitisation framework, December 2014 
9 The case for a better functioning securitisation market in the European Union, May 2014 
10 Capital markets union action plan, September 2015
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Due diligence requirements in the securitisation regulation versus CRR and AIFMD requirements

Article 5: Due diligence requirements for institutional investors 

Paragraph CRR 
Equivalent

AIFMD 
Equivalent

Summary of changes Impact

1 (a) 408 52 Ensures that credit granting by a corporate entity follows the same requirements as banks and investment firms. 
Added requirement that credit‑granting is based on a thorough assessment of the obligor’s creditworthiness.

Investors need to be mindful that securitisation of financial assets by non‑financial entities such as corporates adhere to the same origination and underwriting 
standards as would be expected of banking entities. Determination required as to what constitutes a thorough assessment of creditworthiness.

1 (b) New New Extends 1 (a) to third country originators outside of the EU.

1 (c) 405 (1) 51 (1) Ensures the originator holds on an ongoing basis a 5% net economic interest, and discloses this to investors. There will be an increased burden on originators as the onus is now on them to disclose.

1 (d) New New Extends 1 (c) to third country originators outside of the EU.

1 (e) 409 52 Lays out (via article 7) a list of the necessary information originators need to be able to supply at a minimum to 
investors.

An expectation may emerge that this list will function as a minimum that regulators will require investors to consider when analysing securitisation investments. 
If investors are not currently using this information they should be able to articulate to regulators why they are not.

2 New New Investors investing in fully supported ABCP transactions must verify that the sponsor itself is verifying that the 
originators are applying sound and well defined lending criteria.

Investors are not necessarily required to look through to the underlying assets in ABCP transactions, but are required to check that the sponsors are doing so.

3 (a) 406 (1) 53 (1) No change.

3 (b) 406 (1) 53 (1) No change.

3 (c) New New Investors may place reliance on the STS notification of the originator, however, it is not a substitute for completing 
their own due diligence.

Investors may feel that an STS certification may provide reassurance that the transaction is of a certain standard, it doesn’t remove the necessary due diligence 
requirement.

4 (a) 406 (2) 53 (2) No change.

4 (b) 406 (1) 53 (2) Investors need to continue to perform stress testing on their securitisation investments. However, now in the 
absence of sufficient data they are required to devise stress tests on loss assumptions.

The stress tests could take the form of sensitivities on loss assumptions such as reverse stress testing to understand the impact of PDs and LGDs. Whilst also 
taking into account structural features such as triggers, priorities of payments etc.

4 (c) New New In the case of a fully supported ABCP programme, investors must regularly perform stress tests on the solvency 
and liquidity of the sponsor.

Investors are required to understand more than just the credit rating of the sponsor, they need to understand the vulnerabilities of the sponsor under stressed 
scenarios.

4 (d) New 53 (4) Creates an internal reporting requirement to support governance and risk management at the investor. Investors must have in place an appropriate governance framework that identifies the risks associated with securitisation investments and ensures that senior 
management are informed of how these risks are managed.

4 (e) 406 (1) 53 (1) Requires an investor to demonstrate they have a comprehensive and thorough understanding of the securitisation 
position. With an added requirement around formal record keeping to evidence paragraphs 1 & 2.

Investors will need to have suitable systems in place to facilitate the necessary record keeping, and documentation will need to cover related processes and 
procedures, including risk manuals for different transaction types.

4 (f) New New Requires an investor in a fully supported ABCP programme to demonstrate they have a comprehensive and 
thorough understanding of the credit quality of the sponsor and terms of the liquidity support provided.

Investors will need to understand the nature of the liquidity support, when it will be activated and to what extent it covers defaults as well as dilutions on assets.

5 New New Where an institutional investor has delegated both the authority to invest on their behalf as well as the obligation 
to fulfil the due diligence requirement, the entity doing the investing on their behalf will need to be the party which 
complies with the due diligence requirements. If there are any failures to meet the requirements, any penalties 
imposed will be on the party which has been delegated the authority to invest and comply on behalf of the 
institutional investor.

Investment mandates need to be clear, and all parties need to understand their respective responsibilities.

Article 6: Risk Retention

Paragraph
CRR 
Equivalent

AIFMD 
Equivalent Summary of changes Impact

1 405 (1) 51 (1) In the absence of an agreement as to who will be the risk retention holder, the originator is now the default party. 

2 New New Originators shall not select assets to be transferred to the SSPE with the aim of rendering losses on the assets 
transferred to the SSPE, (measured over the life of the transaction, max. 4 years), higher than the losses over the 
same period on comparable assets held on the balance sheet of the originator.

Investors will need to consider whether this broadens the scope of risk retention to more than just the 5% retained element, but will be limited by the scope of 
Article 32 and 33 regarding negligence of the originator, sponsor or original lender.

3 (a – e) 405 (1) 51 (1) No change.

4 405 (2) New That the risk retention requirements can be satisfied on a consolidated basis by an entity who is part of a group on 
behalf of multiple originators in the same group.

While part of the CRR, this was not previously envisaged for an AIFM to retain on a group basis. This will be of particular interest to private equity firms who can 
structure their business to take advantage of this.

5 (a – c) 405 (3) 51 (2) No change.

5 (d) New New Risk retention requirements will not apply to securitisation exposures fully guaranteed by national promotional 
banks or institutions.

5 (e) 405 (3) 51 (2) No change.

6 405 (4) New The purchase or sale of protection based on clear, transparent, and widely traded indices are not subject to risk 
retention requirements.

While part of the CRR, this risk retention requirement is now extended to AIFMs, which should allow them to more easily act at protection buyers and sellers.

7 (a – e) New New EBA in cooperation with ESMA and EIOPA will develop RTS within 6 months of the regulation coming into force. 
Providing detail on synthetic retention, measurement of retention, hedging/selling retained interest, retention on 
a consolidated basis, transactions based on an index.

When the RTS are released they should provide additional detail and clarity. However, the 6 month deadline appears to be challenging, with a year potentially 
looking more realistic.
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How can investors get what they need?
Originator Checklist
Under article 409, an originator is required to disclose the necessary information in order for an investor to 
complete their own due diligence requirements under article 406. The table below illustrates is what might be 
considered best practice for an originator or issuer to satisfy the needs of investors.

CRR Requirement Data/Information to provide to investors Sources

Risk Retention Retention rate and method Investor presentations

Risk characteristics of all the securitisation positions Tranche structure, credit enhancement and waterfall Prospectus

Risk characteristics of the exposures underlying all 
securitisation positions

Loan Level Data tapes containing information on 
the underlying exposures in the ECB, BoE or rating 
agency data format; and securitised loan pool 
historical performance

ECB, BoE or rating agency data tape; 
Prospectus for historical exposure 
performance

Loss experience in earlier securitisations of the 
originator in the relevant underlying exposure class

Historical performance of the originators previous 
securitisations in the same asset class 

Investor presentations

Investor reports

Disclosures made by the originators or their advisors, 
about their due diligence on the securitised exposures 
and, on the quality of the collateral supporting the 
securitised exposures

Exposure level data on the underlying collateral in 
the ECB or BoE data format; and any findings from 
the legal or asset due diligence 

ECB, BoE data tape; legal or other 
assurance due diligence report(s)

Any methodologies and concepts on which the valuation 
of collateral supporting the securitised exposures 
is based and how the originator has ensured the 
independence of any valuers

Depending on the asset class, valuation methods 
could be disclosed in the Loan Level Data tape. 
Otherwise for the sample being tested, valuation of 
each collateral as per independent appraiser’s report

ECB, BoE or rating agency data tape; 
valuation report by independent 
appraisers

All the structural features of the securitisation that can 
materially impact the performance each securitisation 
position

Contractual waterfall and waterfall related triggers, 
credit enhancements, liquidity enhancements, 
market value triggers, and any deal‑specific 
definitions of default

Prospectus

 
Producing good loan level data is fundamental to good quality information disclosure and will help assist potential 
investors in performing their due diligence obligations under the CRR. From our experience there are changes 
that originators can make to improve the quality of their loan level data, and therefore improve the investor due 
diligence experience.
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Next steps
Lasting impact: Article 122a from the 2009 Capital 
Requirements Directive has been felt by investors and 
issuers alike, and continues to be through the CRR and 
AIFMD. Its influence upon investors’ engagement in 
securitisation, in addition to obligations for issuers in 
regard to risk retention and disclosure, has combined 
to change the landscape of securitisation regulation 
in Europe. As a direct consequence, investors are 
now required to assess detailed information on the 
securitisation transaction in which they intended to 
invest.

Demystifying due diligence: This paper has sought 
to demystify the regulatory requirement to perform 
due diligence prior to investing in securitisation 
transactions and illustrate how the requirements 
can be met in a relatively straightforward manner 
and should not be viewed as a barrier by an investor 
entering the securitisation market. While there are a 
handful of additional regulatory compliance issues, 
the bulk of the analysis an investor would perform 
on a typical fixed income investment they would also 
perform on a securitisation investment. Meaning that 
for many fixed income investors a move into investing 
in securitisation should not involve much additional 
work. Our checklist can form a starting point for 
investors and originators when tackling the regulatory 
requirements, it may also serve as a prompt for how 
they might obtain or provide the necessary information 
in order to complete or facilitate the required 
regulatory due diligence.

Regulatory changes: The securitisation regulation has 
largely built on the requirements in the CRR and AIFMD. 
However, it has introduced a number of additional 
requirements with which investors and issuers must 
be ready to comply with from 1 January 2019. These 
include:

 • Differentiated due diligence treatment for 
investments in ABCP conduits with the focus firmly 
on the sponsor of the conduit rather than the 
originators.

 • Renewed focus on the governance and record 
keeping in place at investor institutions.

 • Clarification of how non-banks can satisfy the risk 
retention requirements on  
a consolidated basis.

Evolution not revolution: The new regulation will 
likely necessitate some changes at investors in order to 
enable compliance with the new requirements.  
For most investors however these should be minor. 
These harmonised requirements for due diligence 
across banks and investment firms should also lead 
to a greater standardisation of what investors require, 
making the job of originators easier.

How Deloitte can help you: We are able to support in 
a number of ways, these include,

 • Understanding how your activities align to the 
current regulatory requirements

 • Analysing what gaps exist in your current operations 
versus the 2019 future state requirements

 • Supporting you implement the necessary changes to 
your operating model to ensure future compliance

“For many 
fixed income 
investors a 
move into 
investing in 
securitisation 
should not 
involve much 
additional 
work”
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