
Ian: Bob, welcome to the podcast. Great to 
have you on today to talk about OECD Pillar 
One and Pillar Two.

Bob: Great to be here. Thanks for having me.

Ian: So, Bob, let’s start with Pillar One. 
Obviously, there’s a lot of hurdles to get to a 
global consensus on Pillar One, but is there one 
that really stands out to you, one that is really 
going to be difficult here?

Bob: Well, I think the big one is, ever since the 
United States has been kind of negotiating 
with the rest of the world around the taxation 
of the digital economy, it has been concerned 
that the tax not fall solely on its big companies. 
And, therefore, the US is giving up taxing rights, 
and so has tried to shape a much broader 
approach that would bring in both digital 
companies and consumer-facing companies. 
So that’s kind of huge issue number one.

Beyond that, though, there are tons and 
tons of little issues, political, that are very 
important, that haven’t been resolved in this 
yet. And that places the risk that the whole 
thing could potentially fall apart. For example, 
some countries haven’t told us yet what 
they’re willing to give in terms of certainty and 
dispute resolution or what kind of numbers 
and formulas they would accept as we move 
forward in Pillar One. So, this is a big issue 
for the US, but then there’s lots of issues that 
could also stymie the project.

Ian: So, let’s flip over to Pillar Two here, Bob. 
A priority for the US companies for Pillar Two 
has been the so-called GILTI grandfather, 
which ensures that the US’s new GILTI regime 
is considered acceptable under the proposed 
global minimum tax. Does the new blueprint 

provide the relief the US was seeking, or do you 
think we’re going to have an issue there?

Bob: My sense is they’ve kind of punted for 
now on the issue. They recognize that there 
will be a need to have a GILTI grandfather. But 
it is, again, one of the issues that is not fully 
resolved, and it gets pretty technical, but there 
are countries that find elements of our GILTI 
such that they may not want to grandfather. So 
that’s an open point.

The way I think of this issue is it’s just very 
difficult for the United States to agree to 
Pillar Two unless there is an acceptable 
GILTI grandfather. And since the OECD is 
a consensus organization, it’s hard to see 
Pillar Two proceeding without some type of a 
GILTI grandfather.

Ian: So as we are recording this, final vote 
certifications and lawsuits still need to be 
resolved, but it appears Joe Biden is on track 
to be inaugurated as our next president in 
January. Assuming that happens, what’s the 
opportunity for the US to reset the OECD 
discussion under a new Biden administration. 
What do you think a reset would look like?

Bob: Well, I think the reset kind of has two 
tracks. The first track is a lot of the countries 
around the world have digital services taxes, 
which are gross-based taxes, which some 
folks view as a trade barrier, and the Trump 
administration has certain tariffs on those.

So, the Biden administration will to ask itself, 
are we going to stay on the tariff track for the 
DSTs? Turning back over to Pillar One and Two, 
the second track, I do think it’s an opportunity 
for the Biden administration to kind of step 
back and say, what’s the problem we were 
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trying to solve? What are the principles that are 
driving this work forward?

As of today, in the current drafts, there’s a fair 
amount of muddy waters around what are the 
principles that are driving the work, and also 
see if they can get something simpler and more 
administrable. And finally see if we can improve 
the certainty that US businesses will get out of 
this project, because after all, that’s what got 
US businesses to the table to begin with, was 
the idea that we would give up some things in 
Pillar One and Two. But we have more certainty 
and less controversy in our multinational 
dealings with countries around the world. 

Ian: So, let’s talk a little bit about UN’s Article 
12B. Tell me a little bit about that, and what are 
the implications that 12B could have for OECD 
negotiations? I mean, is this something that is 
a simpler solution that actually could end up 
being the way forward?

Bob: UN’s Article 12B is a much simpler 
approach to the problems. Whereas the OECD 
took several hundred pages to write out Pillar 
One, the UN came up with a simpler approach 
that can be digested in about three or four 
pages. And so, one concern is that that will 
just look more attractive to countries because 
it is easier to implement. It’s also based on 
withholding taxes, which countries around the 
world have a long history knowing how to do.

The flip side, of course, is while it might be 
simpler, the OECD for years has stressed the 
fact that withholding taxes is not good tax 

policy because they’re gross-based taxes. And 
while the UN article gives kind of a way out of 
that gross-based tax, I still think that will be 
controversial in the business community as 
well. But it’s definitely getting attention, and it 
could potentially be in direct competition with 
the proposals of the OECD.

Ian: So, Bob, you mentioned digital services 
taxes or DSTs a second ago. And there’s a 
number of countries that have postponed 
either collecting or even implementing DSTs 
in hope of an OECD agreement by the end of 
this year. Now, since the OECD timeline has 
been pushed out, do you have any sense of 
how patient these countries might be or if US 
companies even should expect in first half 
of 2021?

Bob: This issue has kind of three distinct 
components. First, there are already countries 
that have enacted DSTs that are in force, and 
so companies are already preparing to pay 
the DST. Second, there are others that have 
proposed them—and not an insignificant 
number of countries—so we could see more 
coming down the pike in any event. And third, 
post-COVID, countries are going to be very 
hungry for revenue. And so this idea of these 
DSTs, which can raise revenue, might become 
very attractive, particularly since they are cast 
as collecting money from digital companies, 
which the world may be perceiving in this 
environment as doing very well and, therefore, 
they should be in a position to pay more tax. 
So that’s something we really have to watch 
very, very closely.

I’ll just add that this OECD agreement, even 
if it’s reached, is not going to put a stop to 
DSTs. It’s more likely that countries will pull 
back DSTs or stop enacting them only once 
the agreement is implemented in local law and 
treaties, which has got to be several years out.

Ian: So, we’ve got time for one last question 
here, and I’m going to put you on the spot a 
little bit, but what should tax executives be 
thinking about, be looking for over the next 
several months?

Bob: The important thing is, even though 
the OECD work is years away from being 
implemented, all the technical work is being 
done now. And so, companies are trying to 
follow the work closely so that they can inform 
their C-suites of the developments here so that 
if it does pop up and as it moves along, they 
feel like they’re keeping the C-suites informed. 
They may want to consider ways that they can 
influence the ongoing development of the 
work through trade associations or directly 
through their own companies, governmental 
relations folks.

So, there’s a lot to be thinking about here. It’s a 
very challenging project and many companies 
are paying close attention to it.

Ian: Bob, always great to connect with you, 
have you on the podcast, and promise you’ll 
come back as developments warrant.

Bob: Thanks for having me.
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