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Foreign Account Tax Compliance Act (FATCA)
As the July 1, 2014 FATCA effective date has passed, many organizations continue to struggle to understand the numerous requirements imposed on both US and Foreign institutions.
Although organizations should be well on their way to FATCA compliance, the IRS will regard 2014 and 2015 as “transition years” for purposes of enforcement and administration of the
due diligence, reporting, and withholding provisions, provided institutions make a ‘good faith’ effort to comply. It is important to note that this transition relief does not apply to the current
information reporting rules as the IRS plans to focus heavily on monitoring current tax compliance during this period. Therefore, the delay in full FATCA implementation should not be seen
as a reason to delay.
As the FATCA regime is phased in, many are asking where they should be in their compliance efforts, and where they need to be by the end of the calendar year. Here are a few
recommendations to consider:
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Classifying your entities
By now, your organization should have undertaken steps to
determine which US entities are classified as US Withholding
Agents (USWAs) and which of non-US entities are Foreign
Financial Institutions (FFIs) or Non-Financial Foreign Entities
(NFFEs). This also entails identifying payments made by each
entity to ascertain whether any fall under the rubric of
“withholdable payments.”

Counterparty documentation
Once USWAs have been identified, your organization should
identify those persons to whom the withholdable payments
are being made and be prepared to request that each
counterparty send the USWA the proper FATCA
documentation (Forms W-8 or W-9). Once received, such
forms should be validated and some may require verification
against the IRS FFI database.

• FFIs need to determine: their sub-classification, including
whether they reside in a jurisdiction with an Intergovernmental
Agreement (IGA); and, to the extent necessary, their
registration requirements therein.

As necessary, FFIs must explore the extent of their US
accounts, and the documentation that will be reported to the
IRS, or in the case of an FFI operating under a Model 1 IGA,
their government. Both FFIs and NFFEs must complete
Forms W-BEN-E while intermediaries must complete Form
W-8IMY.

• NFFEs need to determine their sub-classification and possible
reporting requirements concerning any substantial US owners.

3
Changes in policies
Each withholding agent will need to develop policies and
procedures to ensure proper FATCA documentation is on
hand prior to making withholdable payments. This could entail
changes to procedures in accounts payable, treasury
functions, and any other parts of your organization making
such payments.
Built into these policies and procedures should be steps to
track each withholdable payment for reporting purposes (on
Forms 1042 and 1042-S) and report any substantial US
owners of passive NFFEs. Furthermore, each FFI must now
implement policies to collect information on existing as well as
new US accounts. Each FFI must also determine its
withholding responsibilities with respect to these accounts.

By acting now to finalize your FATCA procedures, your organization will have time to make any necessary adjustments before year end, and
at the same time clearly demonstrate good faith efforts to comply, thus limiting adverse consequences from counterparties or the IRS.
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