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Budget deal extends fuel excise tax
incentives and reinstates federal oil spill fee
Overview
On February 9, 2018, President Trump signed into law the Bipartisan Budget Act of 2018 (“H.R. 1892”),1 which includes
the following modifications to current law:
•

A one-year retroactive extension of the federal alternative fuel credit for 2017;

•

A one-year retroactive extension of the federal alternative fuel mixture credit for 2017;

•

A one-year retroactive extension of the federal biodiesel mixture credit for 2017;

•

A one-time filing of all 2017 alternative fuel and biodiesel claims;

•

An extension of second generation biofuel incentives; and

•

Reinstatement of the Oil Spill Liability Trust Fund (“OSLTF”) tax effective March 1, 2018.

This tax alert summarizes these federal excise tax changes as well as offers some taxpayer considerations.
Extension of the alternative fuel, alternative fuel mixture, and biodiesel incentives
H.R. 1892 section 40415 retroactively extends from December 31, 2016, to December 31, 2017, the termination
dates applicable to the $0.50 per gallon alternative fuel (e.g., CNG, LNG, and LPG) 2 excise tax credit under Internal
Revenue Code (“IRC”) §6426(d)(1) and the alternative fuel mixture excise tax credit under IRC §6426(e)(1). 3
In addition, H.R. 1892 section 40407 retroactively extends from December 31, 2016, to December 31, 2017, the
termination dates applicable to the $1.00 per gallon biodiesel mixture excise tax credit available under IRC
§6426(c)(1) and the $1.00 per gallon biodiesel income tax credit available under IRC §40A(g). 4
H.R. 1892 also extends from December 31, 2016, to December 31, 2017, the termination dates applicable to the
provisions under IRC §6427(e) that afford payments for claims that are in excess of the alternative fuel, alternative
fuel mixture, and biodiesel excise tax credits.5
Procedure for claiming energy incentives
H.R. 1892 provides for a one-time filing of all 2017 alternative fuel and biodiesel claims and a 180-day filing period
for claimants to submit a one-time claim for companies with an existing Form 637 (Application for Registration (For
Certain Excise Tax Activities)) registration.6 H.R. 1892 mandates that the Secretary of the Treasury issue guidance
within 30 days of the H.R. 1892 enactment date for the submission of the one-time claim.7 Following Congress’ most
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recent retroactive extension of the same federal excise tax incentives in December 2015, the IRS issued Notice
2016-05, which provided guidance for issuing a one-time refund claim for all eligible 2015 purchases.8 It is,
therefore, conceivable that the IRS may issue a similar notice that provides guidance regarding how to file a onetime refund claim for all eligible 2017 purchases.
Tax incentives applicable to second generation biofuel
The Food, Conservation, and Energy Act of 20089 (more commonly known as the “2008 U.S. Farm Bill”) created a
production tax credit of $1.01 per gallon10 for facilities involved in the production of second generation biofuel.11 H.R.
1892 extends from January 1, 2017 to January 1, 2018, the termination date applicable to this income tax credit for
qualified second generation biofuel production after December 31, 2016.12 The second generation biofuel producer
credit and alternative fuel credit under IRC §6426 cannot be claimed for the same gallons.13 H.R. 1892 also extends
from January 1, 2017 to January 1, 2018 the termination date applicable to the special depreciation allowance for
second generation biofuel plant property placed in service after December 31, 2016.14
Reinstatement of OSLTF tax
In the Omnibus Budget Reconciliation Act of 198615 Congress established the Oil Spill Liability Trust Fund.16 To
provide the needed funding, Congress imposed the OSLTF tax pursuant to IRC §4611 at a rate of nine cents per
barrel on crude oil received at a refinery and petroleum products entered into the United States.17
Prior to the passage of H.R. 1892, the OSLTF tax had terminated on December 31, 2017.18 H.R. 1892 reinstates the
OSLTF tax “beginning on the first day of the first calendar month beginning after the date of enactment.” 19 As the
enactment month for H.R. 1892 is February 2018, the OSLTF tax will recommence on March 1, 2018.
Considerations
A taxpayer must register with the IRS by submitting Form 637 to be eligible to claim the alternative fuel credit, the
biodiesel credit, or the second generation biofuel credit.20 Additionally, OSLTF taxpayers and taxpayer customers
should proactively address invoice timing issues regarding the OSLTF tax and the fuel distribution process (e.g.,
when to include the OSLTF tax on invoices for refined petroleum products).
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Contacts:
If you have questions regarding the H.R. 1892 provisions discussed in this alert, or federal excise taxes and incentives
generally, please contact any of the following Deloitte Tax professionals:
Marshal Sulayman
Principal
Deloitte Tax LLP, Houston
+1 713 982 4886
msulayman@deloitte.com

Rich Little
Senior Manager
Deloitte Tax LLP, Houston
+1 713 982 2632
rlittle@deloitte.com

Ed Greenstein
Senior Manager
Deloitte Tax LLP, Houston
+1 713 982 2733
egreenstein@deloitte.com

Brian Americus
Senior Manager
Deloitte Tax LLP, Washington, D.C.
+1 202 220 2022
bamericus@deloitte.com

SaraBeth Smith
Manager
Deloitte Tax LLP, Houston
+1 713 982 3765
sarsmith@deloitte.com

Jeffrey Marks
Manager
Deloitte Tax LLP, Houston
+1 713 982 4254
jemarks@deloitte.com
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