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California BOE currently reviewing software TTA 
refund claims similar to Lucent fact pattern 

Overview 
The California Board of Equalization (BOE) has begun processing technology transfer agreement (TTA) refund 
claims that constitute non-custom software1 transactions under fact patterns similar to the software TTA 
considered in Lucent Technologies, Inc. v. Board of Equalization (Lucent).2 
 

The BOE has identified taxpayers who have filed TTA refund claims and has sent identified taxpayers a 

standardized form letter from the TTA Refund Team, Audit Determination & Refund Section (Letter)3 along with a 
Technology Transfer Agreement Claim for Refund Questionnaire (Questionnaire)4 to help process refund claims 
with facts similar to Lucent.  
 

This Tax Alert summarizes the Letter and Questionnaire, as well as provides some related taxpayer 

considerations.  

Retailer Software TTA Refund Claims 

In accordance with the Summary of Chief Counsel Memo and the BOE Meeting held on March 30, 2016,5 the BOE 

has begun processing TTA refund claims for taxpayers with facts similar to Lucent as long as all of the following 

apply: 
 

1. The retailer of the software is the holder of the copyright or patent interests in the software; 

2. The retailer transfers the software to the buyer on tangible storage media; 

3. The retailer transfers, in writing, a license to the buyer to copy the software; 

4. The tangible storage media is wholly collateral to the buyer’s use of the license regarding the software, 

such as the tapes and discs used in Lucent; and 

5. The retailer is the exclusive retailer of its non-custom software recorded on the same or like type of wholly 

collateral tangible storage media.6 

In order for the BOE to process the TTA refund claims, taxpayers must complete the Questionnaire for each software 

transaction claimed.7 The BOE will use the responses provided in the Questionnaire in their analysis and process only those 

transactions that are similar to the facts in Lucent.8 The BOE has not issued formal guidance on the consequence of a 

failure to respond. It is recommended that taxpayers confirm with the BOE that their claim will continue to be held in 

abeyance if a response is not submitted to the BOE, if the response is not timely submitted to the BOE or the facts do not 

align with the facts in Lucent. 

Additionally, it appears the BOE has centralized the TTA refund process. They have requested the responses to the 
Letter and Questionnaire to be sent to TTARefunds@boe.ca.gov or mailed to:  Audit Determination & Refund 
Section, TTA Refunds MIC: 89, Board of Equalization, PO Box 942879, Sacramento, CA 94279.   

                                                

1 Cal. Rev. & Tax. Code § 6010.9  
2 Lucent Technologies, Inc. v. Board of Equalization (2015) 241 Cal.App.4th 19  
3 Letter from TTA Refund Team, Audit Determination & Refund Section BOE-196 (7-16) 
4 Form BOE-196-Q (7-16) 
5 For additional information on this Chief Counsel Memo and BOE Meeting, please see our Multistate Tax Alert from May 5, 2016 available 
here.  
6 Letter from TTA Refund Team, Audit Determination & Refund Section BOE-196 (7-16) 
7 Id.  
8 Id.  
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Embedded and Pre-loaded Software TTAs 

While the BOE has discussed potential approaches to determine the treatment of TTAs of embedded and pre-loaded 

software, they have not opined on requirements nor will they be processing those claims at this time.  The BOE is in the 

early stages of revising Regulation 1507, Technology Transfer Agreements and Regulation 1502, Computers, Programs and 

Data Processing.  We expect further guidance on the sales and use tax treatment of embedded and pre-loaded software 

TTA’s in late 2016 or early 2017 as the Interested Parties Process is completed. 

Considerations 

Taxpayers should consult with their tax advisers when responding to the Letter and Questionnaire if they have 

filed any TTA refund claims. Additionally, taxpayers may want to consider whether there are any additional 

California sales and use tax refund opportunities available for years open under the statute of limitations9 for tax 

paid on software, or other copyrighted or patented interests, embedded or pre-loaded in tangible personal 

property.  

Contacts: 

If you have questions regarding TTA-related refund claims, or other California sales tax matters, please contact 

any of the following Deloitte Tax professionals: 

Michael Locascio 
Managing Director 

Deloitte Tax LLP, San Francisco 
+1 415 783 6041 
mlocascio@deloitte.com 

Dennis Fox 
Senior Manager 

Deloitte Tax LLP, Costa Mesa 
+1 714 436 7860 
defox@deloitte.com 

Karri Rozario 
Senior Manager 

Deloitte Tax LLP, Sacramento 
+1 916 288 3246 
krozario@deloitte.com 

 

Hal Kessler 
Managing Director 
Deloitte Tax LLP, San Francisco 
+1 415 783 6368 

mlocascio@deloitte.com 

 

The authors of this alert would like to acknowledge the contributions of Stephanie Gilfeather and Nana K. Burkhart 

to the drafting process. Stephanie is a Manager and Nana is a Tax Senior working in the San Francisco Multistate 

Tax practice of Deloitte Tax LLP. 

 

For further information, visit our website at www.deloitte.com 

Follow @DeloitteTax 

 

This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, financial, investment, legal, 

tax, or other professional advice or services. This alert is not a substitute for such professional advice or services, nor should it be used as a basis 

for any decision or action that may affect your business. Before making any decision or taking any action that may affect your business, you 

should consult a qualified professional adviser. Deloitte shall not be responsible for any loss sustained by any person who relies on this alert. 

 

About Deloitte 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL”), its network of member 

firms, and their related entities. DTTL and each of which is a legally separate and independent entity. DTTL (also referred to as “Deloitte Global”) 

does not provide services to clients. Please see www.deloitte.com/about for a detailed description of DTTL and its member firms. Please see 

www.deloitte.com/us/about for a detailed description of the legal structure of Deloitte LLP and its subsidiaries. Certain services may not be 

available to attest clients under the rules and regulations of  

public accounting. 

                                                

9 See Cal. Rev. & Tax. Code §§ 6902, 6902.3  Generally the statute of limitations in California is three years following the month on which 
the overpayment of tax was made. Thus, taxpayers may want to consider whether to file a refund claim with the State of California to 
prevent transactions from falling outside of the statute of limitations.  
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