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‘Build Back Better’ remains stalled as time for action dwindles

Democratic House and Senate leaders have been stymied in their efforts to pass the Build Back Better Act, 
the expansive tax-and-spending plan that they had hoped to move through Congress under fast-track budget 
reconciliation procedures, and it remains unclear whether some version of the bill can make it to President Biden’s 
desk before the fiscal year 2022 budget resolution authorizing the reconciliation package expires when the fiscal  
year ends on September 30.

As approved in the House last November, the roughly $1.75 trillion Build Back Better Act calls for significant tax 
increases impacting large corporations and high-income individuals to pay for lower- and middle-class tax relief 
and fund new spending for White House priorities such as expanded access to pre-kindergarten education, child 
care and elder care, affordable housing, and programs to mitigate climate change. (Among the more notable 
revenue-raising proposals are a surcharge on certain upper-income taxpayers, expansion of income subject to the 
3.8% Net Investment Income Tax, a reduction in the capital gains exclusion for certain small business stock, and 
extension of excess business loss rules. A detailed summary of the tax provisions in the House-passed legislation 
is available from Deloitte Tax LLP.)

But Senate action on the legislation came to a halt shortly before Christmas when West Virginia Democrat Joe 
Manchin announced that he would not support it in its current form and thus would not provide the crucial 50th 
vote needed to get it through the chamber. (The budget reconciliation rules allow the measure to clear the Senate 
by a simple majority rather than the three-fifths supermajority—typically, 60 votes—that is normally required 
to avert a filibuster. Because Democrats control only 50 seats in the Senate and are not expected to receive any 
Republican support for the bill, they need all of their own votes—plus the tie-breaking vote of Vice President 
Kamala Harris—to get it across the finish line.)

Since he announced his opposition to the bill, Manchin has been relatively tight-lipped about his specific  
objections and only recently began offering some details about the types of provisions he might be open to 
supporting. On the tax side, these include raising the corporate tax rate to 25% and the long-term capital gains 
rate to 28%, eliminating certain (unspecified) tax “loopholes,” and allocating half of all the resulting new revenue 
to debt reduction. He also has suggested that any social spending proposals should be vetted through the 
congressional committee process under regular order—that is, outside of budget reconciliation.

The vision Manchin is beginning to lay out is far different than that of Democrats in the progressive wing of the 
party, who began this Congress with far more ambitious fiscal policy goals. But even if those members were to 
resign themselves to accepting the significantly narrower bill Manchin envisions, such a measure likely still would 
face resistance from centrist Democratic Sen. Kyrsten Sinema of Arizona, given her stated opposition to increasing 
tax rates. As those watching this process play out for nearly a year have said, finding the Venn diagram overlap of 
provisions that can win the support of both Manchin and Sinema is proving to be nearly impossible—and in this  
50-50 Senate, that bodes poorly for success.

Introduction

For continuing coverage of the Build Back Better Act, see Tax News & Views from Deloitte Tax LLP.

https://www2.deloitte.com/us/en/pages/tax/articles/build-back-better-tax-legislation.html?id=us:2sm:3tw:4bbbtaxleg::6tax:20211118180000:Continue:5899322460:5&utm_source=tw&utm_campaign=bbbtaxleg&utm_content=tax&utm_medium=social&linkId=139592777
https://www2.deloitte.com/us/en/pages/tax/articles/tax-news-and-views-newsletter.html
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Setting the stage

Considering that the likelihood of tax reform passing 
does not seem to be on the immediate horizon, when we 
first met Tom last year he had met with his advisers and 
discussed what his exit strategy might be from the business 
when he retired, including a possible sale of the business. 
However, the grocery stores were quite successful during 
the pandemic. Through conversations with their advisers, 
the family had a pivotal moment looking toward the future 
and ultimately decided that, instead of selling, they should 
find ways to grow the business and their family legacy. By 
approaching these challenges with a new lens—viewing the 
totality of the family enterprise versus from the singular 
perspective of just the individual family members—the family 
business is now thriving and examining new considerations 
before them.

Let’s revisit Tom and his family enterprise. Tom is the owner of 
a successful chain of organic grocery stores that originated in 
the 1970s. Tom and his two children hold the grocery stores in 
a partnership, of which he owns a 90% interest and each child 
owns a 2.5% interest, with the remaining 5% interest held in a 
trust for the benefit of his grandchildren. Tom has worked with 
his advisers to find ways to increase his children’s ownership 
in the partnership that owns the stores. 

Income tax considerations

Tom is choosing to focus on new issues that have 
arisen as he has expanded his grocery store chain. 
In 2021, the partnership incurred losses related 
to the successful expansion of the business into 
different states. However, Tom expects that there 
will be profits in the near 
future. Therefore, Tom and 
his children are interested in 
knowing how they will be able 
to deduct their business losses 
in 2021 and how the Pass-
through Entity Tax will affect 
their ability to deduct state 
taxes in future years in which 
they have income.

Tom is choosing 
to focus on new 
issues that have 
arisen as he        
has expanded 
his grocery  
store chain.

https://www2.deloitte.com/us/en/pages/tax/articles/tax-increase-planning-high-net-worth-wealth.html
https://www2.deloitte.com/us/en/pages/tax/articles/tax-increase-planning-high-net-worth-wealth.html
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Excess business losses 

The limitation on an excess business loss (EBL) was enacted by 
the 2017 Tax Act (P.L. 115-97, known as the Tax Cuts and Jobs 
Act or “TCJA”). This provision means that an EBL is not allowed 
in the current year and is only permitted to be carried forward 
and treated as a net operating loss (NOL) in subsequent years. 
However, the Coronavirus Aid, Relief, and Economic Security 
Act (CARES Act) postponed the effective date of this provision 
retroactively from tax years beginning after December 31, 
2017, to tax years beginning after December 31, 2020. An EBL 
for the taxable year exists when a taxpayer’s aggregate trade 
or business deductions exceed the sum of the taxpayer’s 
aggregate trade or business gross income or gain that is 
attributable to such trades or businesses, plus a threshold 
amount, indexed annually for inflation. For tax year 2021, that 
threshold amount is $262,000, or 200% of that amount in  
the case of a joint return. 

Therefore, Tom, as with all taxpayers owning pass-through 
entities that are generating a loss, is questioning how the first 
year for which the limitation on EBLs applies may affect him 
and his partners. The EBLs will generate an NOL that will carry 
forward into the future. Therefore, although Tom is expecting 
the company to turn a profit in the short term, the NOL will 
likely offset at least a portion of that income. For losses arising 
in taxable years beginning after December 31, 2020, the NOL 
is limited generally to 80% of taxable income. The application 
of these rules can be complicated. Therefore, multi-year 
projections are important to analyze the effect of the NOL 
over time.

Additionally, the partnership should consider all factors 
contributing to its loss. For example, if the partnership made 
significant capital improvements, Tom should discuss the 
applicability of the depreciation rules passed by the TCJA, 
which provided a 100% bonus depreciation deduction for 
qualified property, as defined by the Internal Revenue Service, 
acquired and placed in service after September 27, 2017, and 
before January 1, 2023. Qualified property acquired before 
September 27, 2017, and placed in service after that date 
may be eligible for bonus depreciation, but at a rate less than 
100%. Bonus depreciation is calculated by multiplying the 
bonus depreciation rate (currently 100%) by the cost basis of 
the acquired asset. Bonus depreciation could actually increase 
a business’ overall loss, which then increases the size of the 
NOL that is being carried forward by the individual owners, 
further necessitating the need for multi-year planning.

Tom needs to remember that each member of the partnership  
will have different overall tax situations. Therefore, each 
individual—or even, in this case, the fiduciary—taxpayer 
should reach out to their business and/or tax advisers 
to discuss a variety of loss planning considerations. For 
example, depending on their individual financial and personal 
involvement in the partnership, Tom’s children and the trust 
for the benefit of the grandchildren all need to consider the 
applicability of the passive loss limitations, as well as their 
individual tax and at-risk basis in the partnership. Additionally, 
partners should evaluate the interaction with other factors 
such as charitable deduction planning, the business interest 
expense limitation, and the qualified business income 
(or section 199A) deduction, as well as other issues not 
mentioned here.

Finally, while Tom is focused 
on business losses, he should 
not lose sight of any potential 
capital losses incurred due 
to the economy or other 
reasons. The difference in 
treatment between business 
losses and capital losses is 
that business losses may 
offset ordinary income  
with any excess creating  
an NOL, whereas capital 
losses may only be offset 
against capital gains plus  
up to $3,000 of ordinary 
income. Any excess capital 
loss is carried forward as a 
capital loss in future years.

The difference in 
treatment between 
business losses  
and capital losses  
is that business 
losses may offset 
ordinary income 
with any excess 
creating an NOL, 
whereas capital 
losses may only 
be offset against 
capital gains plus 
up to $3,000 of 
ordinary income. 
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Pass-through entity tax

Even given the NOL that Tom will have, as long as the 
partnership generates taxable income in a future year, Tom 
should consider how his ability to deduct the state and local 
taxes in the various jurisdictions in which the grocery store 
chains do business comes into play. As background, in 2017, 
the TCJA limited the state and local tax (SALT) deduction 
for individuals to not more than $10,000 annually ($5,000 if 
married filing separately) for taxable years 2018 through 2025, 
after which the SALT cap deduction will be repealed unless 
Congress extends it. Thus, in response, certain jurisdictions 
have enacted, or are contemplating the enactment of, tax 
laws that impose taxes on the income of partnerships and S 
corporations (pass-through entities) that is otherwise taxable 
in the jurisdiction at the owner level based on the source of 
the income or the residency of one or more owners. These 
taxes are called “pass-through entity taxes” or “PETs” and are 
imposed at the election of the pass-through entity (and, in 
some cases, its owners). In most cases, the jurisdiction’s tax 
law provides a corresponding or offsetting owner-level tax 
benefit, such as a full or partial credit, deduction, or exclusion. 
Thus, through the pass-through entity, owners receive a 
deduction for federal purposes that would have been limited  
if the SALT had been paid by the owner directly.

If indeed Tom expects the partnership to generate taxable 
income, then it is important to start to consider the applicability  
of the PET to the partnership and its owners. The grocery 
store chain does business in many different states, and each 
state and local jurisdiction should be carefully evaluated with 
a tax adviser. Each of the partners, including the trust, will be 
affected differently depending on their state residency status. 
As they are planning for future applicability of the PET, there is 
an opportunity to review items such as the entity’s overall or 
state-by-state structure and whether the operating 
agreement accommodates special allocations, if any, of PET 
expense. There are many facets to all of these decisions—as 

both federal and state tax 
implications should be 
considered for both the entity 
and the owners. While PETs 
have the potential to benefit 
some taxpayers, the analysis 
and logistical requirements 
are far from simple. Future 
regulatory and/or legislative 
changes may also impact 
these considerations, so this  

is not a one-time conversation, but it is one that Tom should 
continue to have as his business operations evolve. 

Estate planning considerations

Concurrently with Tom’s income tax issues, he should not lose 
sight of legacy planning for his family and the business. Tom 
should work with his advisers to clearly define his goals and 
identify any that may require a lengthy realization period 
(suggesting current action), and to identify any tax planning 
considerations which may be subject to legislative change. 
Under the TCJA, the amount  
at which an individual may 
transfer wealth in life or  
at death, known as the 
applicable exclusion amount 
(AEA), was increased from  
$5 million to $10 million, 
indexed for inflation, but will 
sunset back at the end of 
2025. In 2022, the AEA is 
$12.06 million. With that in 
mind, Tom should consider whether and to what extent he may 
wish to transfer wealth to his children and/or grandchildren (or 
trusts for them) in the form of taxable gifts that will absorb his 
remaining AEA. If Tom has done planning in the past, such as 
the existing trust for the benefit of his grandchildren, he could 
use his AEA to tune up any tax issues regarding those trusts or 
utilize the equity buildup in the existing trust to facilitate 
additional planning. If Tom holds existing, bona fide loans to 
others, the enhanced AEA could be used to help satisfy those 
obligations. For anyone with no AEA remaining, planning 

While PETs have the 
potential to benefit 
some taxpayers, 
the analysis 
and logistical 
requirements are 
far from simple. 

Concurrently with 
Tom’s income tax 
issues, he should 
not lose sight of 
legacy planning  
for his family and 
the business. 
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revolves around slowing the growth of the estate by facilitating 
new investment opportunities to younger generations or into 
trusts for them.

Should Tom choose to transfer a minority interest in the 
partnership by gift or sale as part of his wealth transfer plan, 
a valuation of the partnership interest will be required. A 
consideration to be explored by the appraiser is whether 
any applicable valuation discounts can be taken in the value 
determination. While a discussion of the nature and depth 
of discounts is beyond the scope of this article, conveying 
discounted assets allows the gift transfer of “more” assets 
(relative to a simple gift of cash) for the same quantum of 
applicable exclusion amount and, as a result, improves the 
possibility of greater relative returns to the donee. For this and 
other reasons, the depth of any discount is often challenged 
by the IRS and has been the object of proposed regulatory 
control as recently as 2017.

Planning for the future of  
the family enterprise

As this demonstrates, at this phase of building a mature  
family enterprise, Tom has many income and transfer tax 
considerations for both the entity and the owner, which he 
should be discussing with his advisers. In addition to the tax 
issues though, the family may have several non-tax issues to 
consider, too, regarding  
their strategy for the use  
of projected income and 
whether to expand their 
business portfolio into  
other ventures. Whatever  
the driving motivations  
for Tom or the business 
enterprises, it is important  
to remember that the 
decisions at the entity level  
will affect all of the owners, both financially and personally. If 
future generations do not share a common vision for growth, 
then other succession planning discussions will be necessary. 
The family may even choose to liquidate some of their assets 
and pursue philanthropic interests. Whatever Tom decides  
to do as the business evolves, and whatever comes of any 
potential legislative or regulatory changes, the most pertinent 
considerations will bubble to the top of the planning agenda 
for both the partnership and its owners. Tom’s continued 
consultation with advisers to discuss how decisions made  
by the partnership will affect him and other partners will  
be a key factor to navigate changes to come.

If future generations 
do not share a 
common vision for 
growth, then other 
succession planning 
discussions will  
be necessary. 
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