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 Overview 
 
Introduction 
Internal Revenue Code (IRC) Section 83(i), as 
enacted by the 2017 Tax Act (P.L. 115–97, “the 
Act”) on December 22, 2017, allows certain 
employees to defer recognition of income 
attributable to stock options or RSUs received in 
connection with the performance of services. 
On December 7, 2018, the Internal Revenue 
Service (IRS) issued Notice 2018-97 (the “Notice”) 
to provide initial guidance on certain aspects of 
Section 83(i). In particular, the Notice addresses: 

• The requirement that stock option or RSU 
grants be made to not less than 80 percent 
of all employees who provide services to an 
applicable employer in the United States; 

• The application of federal income tax 
withholding on the deferred income 
applicable to qualified stock; and 

• An employer’s ability to opt out of 
permitting employees to elect deferred tax 
treatment for their qualified stock even if 
the requirements under Section 83(i) are 
met. 
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The Department of the Treasury (the “Treasury”) 
and the IRS anticipate further guidance will be 
issued in the form of proposed regulations and that 
the proposed regulations will incorporate guidance 
addressed in the Notice. 
 
Background 
Generally, Section 83 provides for the federal 
income tax treatment of property transferred in 
connection with the performance of services. The 
Act amended Section 83 to add Subsection 83(i), 
which allows a “qualified employee” to elect to defer 
the inclusion in income of the amount that would 
otherwise be included under Section 83(a) upon the 
transfer of “qualified stock” pursuant to the exercise 
of a stock option or the settlement of an RSU. 
 
For an overview of Section 83(i), please refer to 
Deloitte’s NewsFlash (distributed on January 15, 
2018), US tax reform: Qualified equity grants by 
private companies under newly added Section 83(i). 

 

 Initial Guidance in 
Notice 2018–97 
Application of the 80-Percent Requirement 

Per the Notice, the determination as to whether a 
corporation qualifies as an eligible corporation must 
be made on a calendar year basis. Thus, when 
determining whether a corporation satisfies the 80 
percent requirement in a given calendar year, that 
corporation needs to consider both: 
 

• Stock options or RSUs that were granted in 
that calendar year to employees who 
provide services to the corporation in the 
United States (or any possession of the 
United States) 

• The total number of individuals employed at 
any given time during the calendar year in 
question (without regard to excluded 
employees or part-time employees), 
regardless of whether the employees were 
employed by the corporation at the 
beginning or end of the calendar year. 

 
The Notice specifically notes that considering stock 
option or RSU grants on a cumulative basis (i.e., 
including grants made in prior years) is not a good 
faith interpretation of the 80 percent requirement 
and, thus, is excluded from the transition rule. 
 
The Notice implies that a corporation that intends to 
offer qualified stock will need to review annually 

whether the 80 percent requirement has been 
satisfied, looking at stock option grants and RSU 
grants separately. This process will require 
determining the total number of employees during 
the calendar year, since the Notice emphasizes this 
assessment should not be done “as of” a certain 
date in the year. 
 

Federal Income Tax Withholding 

Section 83(i) provides an election to defer the 
inclusion in income of the amount that would 
otherwise be included under Section 83(a) upon the 
transfer of qualified stock pursuant to the exercise 
of a stock option or the settlement of an RSU. If a 
qualified employee makes a timely “inclusion 
deferral election”, then the employee would defer 
the income for up to five years for federal income 
tax purposes. However, the timing of income 
inclusion for taxes related to the Federal Insurance 
Contributions Act (FICA) and the Federal 
Unemployment Tax Act (FUTA) may not be 
deferred. As a result, FICA and FUTA will continue 
to be due at the time stock options are exercised or 
RSUs are vested or settled, under the same 
requirements as are generally in effect, resulting in 
different tax points for federal income tax and 
FICA/FUTA. 
 
The Notice confirms that qualified stock under 
Section 83(i) is considered wages for income tax 
withholding purposes. Deferral stock (i.e., qualified 
stock subject to a deferral election) is treated as 
wages at the end of the deferral period in an 
amount equal to the amount included in income 
under Section 83 for the taxable year that includes 
such date. Moreover, such stock is subject to 
income tax at the maximum rate in effect (i.e., 
37% for 2019), with no adjustment at the request 
of the employee (e.g., through Form W-4 
withholding allowances), and is to be treated as a 
noncash fringe benefit. Under these rules, 
employers are liable for withholding federal income 
taxes from deferral stock, even if another entity 
transfers the stock. 
 
The Notice provides that as part of the income 
deferral election, employees must agree that all 
deferral stock will be deposited into an escrow 
account established by the employer before the end 
of the calendar year in which the Section 83(i) 
election is made and remain in escrow until either: 
 

• The company has withheld sufficient shares 
to cover income taxes due at income 
inclusion; or 

• The company has otherwise recovered the 
corresponding income tax withholding from 
the employee. 

 

https://www2.deloitte.com/content/dam/Deloitte/us/Documents/Tax/us-tax-reform-new-section-83i.pdf
https://www2.deloitte.com/content/dam/Deloitte/us/Documents/Tax/us-tax-reform-new-section-83i.pdf
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If the company and the employee do not agree to 
deposit the deferral stock into an escrow account, 
the employee is not a qualified employee within the 
meaning of Section 83(i)(3). Future guidance may 
establish alternative or substitute mechanisms to 
ensure the company’s income tax withholding 
requirements are satisfied, but such mechanisms 
may be more restrictive than those described 
above. 
 
A corporation that intends to make stock option or 
RSU grants that are eligible for Section 83(i) will 
need to consider implementing an escrow 
arrangement. Alternatively, by declining to 
establish an escrow arrangement consistent with 
the requirements in the Notice, a corporation may 
preclude its employees from making Section 83(i) 
elections. 
 

Designation of Stock as Not Eligible for 
Section 83(i) Election 
The Notice acknowledges that while employees may 
make the election for deferred tax treatment of 
qualified stock under Section 83(i), the corporation 
is responsible for creating the conditions that would 
allow employees to make this election. In response 
to concerns raised by employers about inadvertent 
adoption of Section 83(i) arrangements, the Notice 
confirms that whether to make grants of qualified 
stock is within the control of the corporation, 
because the corporation can decline to establish an 
escrow arrangement or specify in a stock option or 
RSU grant documentation that the stock received 
will not be eligible for an election under Section 
83(i). 
In light of the confirmation that employers can 
determine whether to offer grants of qualified 
stock, companies should consider whether to add 
specific language regarding ineligibility for Section 
83(i) to award agreements or plan documentation 
for all US employees. 
 

 Deloitte’s view 
As a next step, employers should: 

• Continue to watch for additional guidance 
from then Treasury or IRS. Proposed 
regulations are anticipated and will 
incorporate the guidance in this Notice. 

• Consider how initial guidance in this Notice 
might affect the company’s decision on 
whether to offer grants of qualified stock to 
eligible employees. 

• Review processes in place to track the 
application of the 80 percent requirement, 
as well as the establishment of an escrow 
arrangement, as applicable. 

For more information about Deloitte Tax LLP’s 
insights on US tax reform and to view upcoming 
events, click here. 
  

https://www2.deloitte.com/us/en/pages/tax/articles/tax-reform-global-mobility-human-resources-considerations.html
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