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California Supreme Court disallows MTC election to change apportionment
formula
Overview
On December 31, 2015, the California Supreme Court, in The Gillette Company, et. al., v. Franchise Tax Board,1
unanimously reversed the California Court of Appeal’s decision and denied the taxpayers’ election to change their
corporation franchise tax apportionment formula to apply the provisions of the Multistate Tax Compact (Compact)
contained in California Revenue & Taxation Code (CRTC) Section 38006. The taxpayers in Gillette sought to use
the equally weighted, three-factor apportionment formula (property, payroll, and sales) available under the Compact
(Compact Election) in lieu of the three-factor formula with double-weighted sales provided in CRTC Section 25128.
This Tax Alert summarizes the procedural background in Gillette, discusses the California Supreme Court’s
decision, and provides taxpayer considerations concerning the potential implications of that decision.
Procedural background in Gillette
The Gillette Company and similarly situated taxpayers filed suit for a tax refund based on the claim that they had a
right to make a Compact Election to apportion their income, resulting in the application of the Compact’s
apportionment formula.2 The trial court dismissed the suit on the grounds that the Compact Election was not
available to taxpayers as a matter of law. The California Court of Appeal reversed the trial court’s judgment,
concluding that: (1) the Compact was a valid, enforceable interstate compact that could not be unilaterally altered
or amended, and superseded other statutes; (2) CRTC Section 25128 violated the Contract Clause under both the
United States and California Constitutions; and (3) CRTC Section 25128 violated the reenactment rule of the
California Constitution. Therefore, under the Court of Appeal’s holding, the taxpayers had the right to make the
Compact Election.3
On November 13, 2012, the Franchise Tax Board (FTB) filed a petition for review with the California Supreme
Court, which was granted on January 16, 2013. 4 The court heard oral arguments on October 6, 2015.5
California Supreme Court decision
Reversing the California Court of Appeal decision, the California Supreme Court held that the Compact was not a
binding reciprocal agreement among the member states; thus the California Legislature may properly eliminate the
Compact’s election provision. In making this determination, the court applied the following four-factor test derived
from Northeast Bancorp v. Board of Governors, FRS, 472 U.S. 159 (1985):6 (1) whether the Compact created
reciprocal obligations among the member states, (2) whether the Compact’s effectiveness depended on the
conduct of other members, (3) whether any provision prohibited unilateral member action, and (4) whether a joint
organization or body had been established to regulate the members.
First, the California Supreme Court determined that the Compact’s provision of a taxpayer election to use either the
Uniform Division for Income Tax Purposes Act (UDITPA) formula or any other state apportionment formula did “not
create an obligation of member states to each other” and that it was “more akin to the adoption of a model law
rather than the creation of any mutual obligations among Compact members.”7 Second, the court found that the
Compact’s effectiveness did not depend on the conduct of other members because the Compact was effective
before California joined in 1974, given that the required seven states had previously enacted it into law.8 Also, the
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fact that the states can unilaterally join and withdraw from the Compact weighed against a finding that the Compact
was a binding interstate agreement.9 Third, the court determined that neither the express language of the Compact
nor any California enabling statute prohibited unilateral amendment of California’s law and noted that the history of
the Compact “is replete with examples of unilateral state action” and that, currently, only seven of the 16 Compact
members use the equally weighted UDITPA formula.10 Finally, because the Multistate Tax Commission only
served an advisory and informational role and lacked any binding authority over the member states, it was not a
joint regulatory organization or body. 11
The court also addressed whether CRTC Section 25128 violated the reenactment rule of the California
Constitution, which provides, in relevant part, that a section of a statute may not be amended unless the section is
reenacted as amended.12 One purpose of that provision was to ensure that legislators were aware of statutory
changes when they adopted legislation and to ensure that the public was apprised of changes in the law. On this
issue, the court found that, even without reenactment of CRTC Section 38006 to address the statutory change, the
Legislature and the public were reasonably notified of the changes in the law because the amendment to Section
25128 requiring the use of the double-weighted sales factor “expressly referenced the Compact, stating that it
applied ‘[n]otwithstanding Section 38006 ….’”13
Having determined that the Legislature had the unilateral authority to eliminate the Compact’s election provision,
the court concluded that the Legislature intended to do so with respect to the apportionment formula. 14 The court
determined that there was no ambiguity in the language of CRTC Section 25128, and the legislative history
supported the conclusion that “there is no credible argument that the Legislature intended to retain the Compact’s
election provision.”15
Considerations
The California Supreme Court’s decision is not yet final. The plaintiffs/appellants in Gillette generally have 15 days
from the filing of the California Supreme Court’s decision to seek rehearing of this decision.16 The court may order
rehearing or modify its decision until the decision becomes final. 17 The decision becomes final 30 days after the
decision is filed unless, before the 30-day period (or any extension thereof) expires, the court orders an extension—
not to exceed a total of 60 additional days. 18 As of the date of this Tax Alert, a request for rehearing has not been
filed, but the period for doing so remains open.
Over the past several years, taxpayers have faced uncertainties surrounding the practical application of the
Compact Election in light of the California Court of Appeal’s decision in Gillette and its pending appeal. Questions
were raised concerning various potential ramifications of a Compact Election relating to areas such as the
weighting of the apportionment formula, the definition of “gross receipts,” allocation of certain nonbusiness gains
and losses, the effect of making the Compact Election in lieu of industry-specific apportionment regulations, and
others. As a result of the California Supreme Court’s decision in Gillette—assuming the decision goes final in its
current form and absent a successful petition for a writ of certiorari to the United States Supreme Court—the
weighting of the apportionment formula pursuant to the Compact Election has been resolved for California tax
purposes in favor of the state.
Although the terms used by the California Supreme Court in its decision appear to address the Compact Election in
its entirety,19 the issue involved in the case dealt only with taxpayers seeking to make the Compact Election for
purposes of applying the equally weighted, three-factor apportionment formula. Some companies have made or
considered making the Compact Election for other, non-factor weighting applications of the Compact’s allocation
and apportionment provisions (as noted above). Such taxpayers may need to reconsider, in consultation with their
qualified tax advisers, the viability of such positions given the court’s general references to the Compact Election.
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Although the opinion seems to address the Compact election in its entirety when evaluating whether the Compact
is a binding obligation among the member states, the opinion does not specifically address how the reenactment
rule of the California Constitution might apply in situations where the Compact Election was made and the affected
apportionment provisions do not expressly reference CRTC Section 38006, the Compact elements of California
law. As to such situations, it remains unclear to some how the aspect of the court’s opinion addressing the
Legislature’s intent to supersede the Compact’s election provision may apply.
Also, the California Legislature’s June 2012 enactment of Senate Bill 1015 (S.B. 1015) has further complicated
these matters. Enacted in anticipation of a taxpayer-favorable decision in Gillette, S.B. 1015 withdrew California
from the Compact, and provided a “clarification” that any election affecting a taxpayer’s computation of tax must be
made on an original, timely-filed return (referring broadly to the “doctrine of election”). However, the validity of S.B.
1015 has been questioned because it was passed by only a simple majority and not the two-thirds majority required
for state statutory changes that result in any taxpayer paying a higher tax.20 Some have also questioned whether
the legislative reference to the doctrine of election was truly a “clarification” of existing law and whether the doctrine
would apply to the Compact Election. In its December 2015 decision, the California Supreme Court explicitly stated
that the Gillette case does not involve application of S.B. 1015.21 It is conceivable that some taxpayers may
consider continuing to take certain Compact-based positions, based upon asserted uncertainty of S.B. 1015’s
application.
Compact Election issues similar to those at stake in Gillette—including whether the Compact creates binding
obligations among member states and the constitutionality of state provisions that alter, amend, supersede, and/or
repeal the Compact—have been moving through the courts in various other states, with most holdings to date in
favor of the states. However, it is conceivable that courts in other states ultimately could conclude differently on
similar issues that, along with the constitutional issues involved, may possibly provide grounds for United States
Supreme Court review. A petition for a writ of certiorari will be granted only for compelling reasons,22 and generally
must be filed within 90 days after entry of a state supreme court judgment.23
Contacts
If you have questions regarding this California Supreme Court decision or other California tax matters, please
contact any of the following Deloitte Tax professionals:
Valerie C. Dickerson
Partner, Washington National Tax
Deloitte Tax LLP, Washington DC
+1 202 220 2693
Brian Tillinghast
Director
Deloitte Tax LLP, San Francisco
+1 415 783 4309

Bart Baer
Principal
Deloitte Tax LLP, San Francisco
+1 415 783 6090
Kent Strader
Director
Deloitte Tax LLP, San Francisco
+1 415 783 4579

Steve West
Director, California Technical Lead
Deloitte Tax LLP, Los Angeles
+1 213 688 5339
Shirley J. Wei
Senior Manager, California
Technical/Controversy Lead
Deloitte Tax LLP, Los Angeles
+1 213 553 1475
The authors of this Alert would like to acknowledge the contributions of Eric Zorc to the drafting process. Eric is a
tax consultant working in the San Francisco Multistate Tax practice of Deloitte Tax LLP.
For further information, visit our website at www.deloitte.com
Follow @DeloitteTax
This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, financial, investment, legal, tax, or other
professional advice or services. This alert is not a substitute for such professional advice or services, nor should it be used as a basis for any decision or action that
may affect your business. Before making any decision or taking any action that may affect your business, you should consult a qualified professional adviser. Deloitte
shall not be responsible for any loss sustained by any person who relies on this alert.
About Deloitte
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee (“DTTL”), its network of member firms, and their
related entities. DTTL and each of which is a legally separate and independent entity. DTTL (also referred to as “Deloitte Global”) does not provide services to
clients. Please see www.deloitte.com/about for a detailed description of DTTL and its member firms. Please see www.deloitte.com/us/about for a detailed description
of the legal structure of Deloitte LLP and its subsidiaries. Certain services may not be available to attest clients under the rules and regulations of
public accounting.
Copyright © 2016 Deloitte Development LLC. All rights reserved.
Member of Deloitte Touche Tohmatsu Limited

20

This mandatory two-thirds vote is required under Article XIIIA, Section 3(a) of the California Constitution (Proposition 26).
The Gillette Company, et. al. v. California Franchise Tax Board, Case No. S206587, slip op. at 7, n.6.
U.S. Sup. Ct. R. 10.
23
U.S. Sup. Ct. R. 13.
21
22

3

