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Georgia court issues final order in subtraction modification case  
July 22, 2015 

Overview 

The Georgia Tax Tribunal (Tribunal) recently issued a Final Consent Order (Order) in Rosenberg v. Riley, a case 
that addressed certain issues related to a subtraction modification from federal adjusted gross income (AGI) for 
individual residents that receive income from a flow-through entity subject to a state entity-level tax based on 
income.1  As stated in the Tribunal’s Order, the taxpayer and the Georgia Department of Revenue (Department) 
have agreed not to appeal the earlier summary judgment ruling, which held that the Texas Franchise Tax is a tax 
“on or measured by income.”2  The parties also have agreed on the method for calculating the subtraction with 
respect to the District of Columbia Franchise Tax and the Texas Franchise Tax.3 

In this Tax Alert we summarize the Tribunal’s Order and offer some considerations for taxpayers. 

Tribunal Order 

The Tribunal’s Order details the methodology agreed upon by the taxpayer and the Department to arrive at the 
subtraction from AGI permitted under Ga. Code Ann. § 48-7-27(d)(1).  The statute allows an individual resident who 
is a partner in a partnership, a member of a limited liability company (LLC), or the single member of an LLC 
disregarded for federal income tax purposes to “make an adjustment to federal adjusted gross income for the 
entity’s income taxed in another state that imposes on the entity a tax on or measured by income.”4  In the Order, 
the Tribunal provided that the individual owner’s subtraction should be calculated by: 

1. Determining the Georgia taxable net income before apportionment of the flow-through entity,  
2. Multiplying that amount by the flow-through entity’s apportionment ratio in Texas and the District of 

Columbia for the tax year, and then 
3. Multiplying the apportioned income for each jurisdiction by the individual owner’s distributive share 

percentage of the owner’s interest in the flow-through entity.5   

Those amounts are then aggregated to arrive at the total subtraction amount.   

Considerations 

Georgia individual resident taxpayers that currently or previously owned interests in flow-through entities subject to 

entity-level income taxes in other states should discuss the Rosenberg decision with their tax adviser, including 
the implications of the case on their current and prior Georgia returns.  Taxpayers wishing to amend Georgia 
income tax returns to claim the subtraction must file their amended returns prior to the expiration of the applicable 
statute of limitations.   

While the Order specifically addresses the application of the subtraction to the Texas Franchise Tax and the District 
of Columbia Franchise Tax, the subtraction may also potentially apply to other state entity-level income taxes. 
However, taxpayers should keep in mind that the Department has not provided guidance concerning which other 

                                                      
1 Rosenberg v. Riley, No. 1414626, Final Consent Order (Ga. Tax Trib. Jul. 13, 2015). For more information regarding the decision in 
Rosenberg, see our Tax Alert issued on February 11, 2015, available here. 
2 Id. 
3 Id. 
4 Ga. Code Ann. § 48-7-27(d)(1)(C).  A similar adjustment applies to Georgia resident shareholders of Subchapter S Corporations where another 
state does not recognize an S Corporation.  Ga. Code Ann. § 48-7-27(d)(1)(B).  Note, however, that Ga. Code Ann. § 48-7-27(d)(1)(B) was not 
at issue in the Tribunal’s decision in Rosenberg. 
5 Rosenberg, No. 1414626, Final Consent Order 3-4 (Ga. Tax Trib. Jul. 13, 2015). 
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flow-through, entity-level taxes it considers to be “on or measured by income” and could potentially challenge any 

portion of a subtraction modification related to an underlying tax regime not addressed in the Order. 

Contacts 

If you have questions regarding the Rosenberg case or other Georgia tax matters, please contact any of the 
following Deloitte Tax professionals.  

Kent Clay 
Director 
Deloitte Tax LLP, Charlotte 
+1 704 227 7956 

Forrest Hunter 
Senior Manager 
Deloitte Tax LLP, Atlanta 
+1 404 220 1387 

Matthew Polli 
Partner 
Deloitte Tax LLP, Atlanta 
+1 404 631 2170 

The authors of this alert would like to acknowledge the contributions of Hanish Patel to the drafting process. Hanish is a Tax 
Senior working in the Atlanta Multistate Tax practice of Deloitte Tax LLP. 

This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, 
financial, investment, legal, tax, or other professional advice or services. This alert is not a substitute for such 
professional advice or services, nor should it be used as a basis for any decision or action that may affect your 
business. Before making any decision or taking any action that may affect your business, you should consult a 
qualified professional advisor. Deloitte shall not be responsible for any loss sustained by any person who relies on this 
alert. 
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