
 

 
 

 
  Page 1 

 
  

 
Multistate Tax 
EXTERNAL ALERT 
 

Illinois Adopts Change to “Retaliatory Tax” Law 
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Overview 

Illinois Governor Bruce Rauner recently signed into law Senate Bill 3366 (Public Act 98-1169, “P.A. 98-1169”).1  
The new law, effective January 9, 2015, was adopted in response to the Appellate Court of Illinois’ 2014 
decision in United States Liability Insurance Company v. Department of Insurance.2  The case involved a 
dispute over how insurance companies incorporated or organized outside Illinois (“foreign insurance 
companies”) but doing business in Illinois should treat their Illinois income tax for purposes of the Illinois 
“Retaliatory Tax.”  In this Tax Alert we summarize the Retaliatory Tax, the decision in Liability Insurance, and 
the effects of P.A. 98-1169. 

Retaliatory Tax 

The Illinois Insurance Code requires foreign insurance companies to pay a Retaliatory Tax.3  The tax is based 
on a comparison of the burdens imposed by Illinois and the hypothetical burdens that would be imposed on the 
foreign insurance company’s Illinois activities by the state where the insurance company is incorporated or 
organized.4  The Illinois burdens are calculated based on “[T]he penalties, fees, charges, or taxes required in the 
aggregate for like purposes by this Code or any other law of this State.”5  Prior to the amendments contained in 
P.S. 98-1169, the Illinois burdens were deemed to include, among other items, “taxes collected under State law” 
and the “Illinois corporate income taxes imposed” under the Illinois Income Tax Act, including the personal 
property tax replacement income tax.6 

Liability Insurance 

Prior to 2013, the Illinois Department of Insurance (“Department”) took the position that income tax under the 
meaning presented in the Illinois Insurance Code should be considered on a cash basis when calculating the 
Retaliatory Tax.  On May 9, 2014, the Illinois Appellate Court held in Liability Insurance that the Department’s 
position was inconsistent with the statute and that the income tax should be considered on an accrual basis.7  

P.A. 98-1169 

In response to Liability Insurance, Senate Bill 3366 was proposed to amend the statute to reflect the 
Department’s pre-2013 position that income tax should be considered on a cash basis. The legislation was 
passed and signed into law as P.A. 98-1169, effective January 9, 2015.  The amended law clarifies that 
“penalties, fees, charges, or taxes” includes “taxes collected on a cash basis.”8 

Considerations 

The Illinois Appellate Court decision in Liability Insurance was not controlling law for a sufficient period of time to 
require foreign insurance companies currently subject to the Retaliatory Tax to consider income tax on an 
accrual basis.  Accordingly, and in light of the January 9, 2015, effective date of P.A. 98-1169, for Retaliatory 
Tax purposes foreign insurance companies should continue to calculate their income tax under the meaning 
presented in the Illinois Insurance Code using the cash method as previously deemed appropriate by the 
Department.  

                                                           
1 P.A. 98-1169; Senate Bill 3366, 99th Gen. Assem.; signed by Governor Rauner on Jan. 9, 2015. 
2 United States Liability Insurance Company v. Department of Insurance, 2014 Ill. App. 4th 121125 (May 9, 2014). 
3 215 Ill. Comp. Stat. § 5/444 (1). 
4 Id. 
5 Id. 
6 215 Ill. Comp. Stat. § 5/444 (3). 
7 Liability Insurance, 2014 Ill. App. 4th 121125, at 9-10. 
8 P.A. 98-1169, amending 215 Ill. Comp. Stat. § 5/444 (3). 
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Contacts 

If you have questions regarding P.A. 98-1169 or pertaining to other Illinois Retaliatory Tax matters, please 
contact any of the following Deloitte Tax professionals.  

Jack Lutz 
Director  
Deloitte Tax LLP, Hartford 
jacklutz@deloitte.com 
(860) 725-3150 

Brian Walsh 
Director 
Deloitte Tax LLP, Chicago 
briawalsh@deloitte.com 
(312) 486-3728 

Brian Powers 
Manager 
Deloitte Tax LLP, Hartford 
brpowers@deloitte.com 

(860) 725-3129 

This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, 
business, financial, investment, legal, tax, or other professional advice or services. This alert is not a substitute for 
such professional advice or services, nor should it be used as a basis for any decision or action that may affect 
your business. Before making any decision or taking any action that may affect your business, you should consult 
a qualified professional advisor. Deloitte shall not be responsible for any loss sustained by any person who relies 
on this alert. 

About Deloitte 
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of 
member firms, each of which is a legally separate and independent entity.  Please see www.deloitte.com/about for a detailed 
description of the legal structure of Deloitte Touche Tohmatsu Limited and its member firms.  Please see 
www.deloitte.com/us/about for a detailed description of the legal structure of Deloitte LLP and its subsidiaries.  Certain services may 
not be available to attest clients under the rules and regulations of public accounting. 
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