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Overview
The Internal Revenue Service (“IRS”) Office of Chief Counsel recently issued IRS Program Manager Technical
Assistance 2014-10 (“PMTA 2014-10”),1 which provides guidance on the imposition of the Federal Oil Spill Liability
Trust Fund tax (“Oil Spill Tax”) on “tight oil”2 extracted from the Bakken Formation underlying parts of Montana and
North Dakota in the United States and Saskatchewan and Manitoba in Canada. Although PMTAs do not constitute
precedential authority, they indicate the position the IRS may take when subsequently addressing the same issue. In
PMTA 2014-10, the IRS concluded that tight oil extracted from the Bakken Formation is subject to the Oil Spill Tax. In
this Tax Alert we summarize the Oil Spill Tax and PMTA 2014-10.

Federal Oil Spill Tax
In the Omnibus Budget Reconciliation Act of 19863 Congress established the Oil Spill Liability Trust Fund.4 To provide
the needed funding, Congress imposed the Oil Spill Tax pursuant to Internal Revenue Code (“I.R.C.” or “the Code”)
section 46115 at a rate of eight cents per barrel on “crude oil received at a United States refinery.”6 The tax is imposed
on the operator of the refinery that receives the crude oil.7 Code section 4611 also imposes the Oil Spill Tax at a rate
of eight cents per barrel on “petroleum products entered into the United States for consumption, use, or warehousing.”8
The tax is paid by the person entering the product for such consumption, use or warehousing. 9
In sum, the Oil Spill Tax is imposed on two classifications of products – “crude oil” and “petroleum products.” Code
section 4612(a) defines “crude oil” to include “crude oil condensates and natural gasoline” and defines “petroleum
product” to include “crude oil.”10
The Oil Spill Tax is reported quarterly on Form 6627, Environmental Taxes, which is filed as an attachment to Form
720, Quarterly Federal Excise Tax Return. 11

PMTA 2014-10
In PMTA 2014-10 the IRS addressed whether the tight oil in the Bakken Formation is subject to the Oil Spill Tax,
concluding that tight oil “is a type of crude oil [and t]herefore, based on the plain language of the Code, tight oil from
Bakken that is received at a refinery in the United States or entered into the United States for consumption, use, or
warehousing, is taxable under § 4611(a).”12 As part of its analysis, the IRS rejected the argument by some industry
stakeholders that the legislative history of the Oil Spill Tax supports a position that tight oil is not subject to the tax.
Specifically, these industry stakeholders cite a House Ways and Means Committee report that states: “[T]axable crude
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oil . . . does not include synthetic petroleum, e.g., shale oil, liquids from coal, tar sands, or biomass, or refined oil.”13
As asserted by these stakeholders, the Committee report’s exclusion of “shale oil” indicates a Congressional intent to
exempt tight oil from the Oil Spill Tax.14 The IRS disagreed with this position.
First, emphasizing the primary rule of statutory construction that “[o]nly where the words of a statute are ambiguous do
we look to evidence external to the Code[,]” the IRS concluded that “it was unnecessary to investigate the legislative
history” in this instance where the plain language of the statute “is unambiguous [and thus] the only reasonable
conclusion based on that language is that the [Oil Spill Tax] applies to Bakken tight oil.” 15
Second, the IRS found that the stakeholder’s assertion “is wrong as a matter of fact[,]” noting that the Committee
report had referenced “shale oil,” which is factually different from the oil shale found in the Bakken.16 As explained by
the IRS, the “Bakken is composed of oil shale, not shale oil; these are two distinct petroleum sources that require
different extraction techniques . . . .”17 Accordingly, the IRS reasoned that even if the requisite statutory ambiguity was
present to permit statutory construction based upon the Committee report, the exclusion provided in that report would
not apply to Bakken tight oil.
Finally, the IRS further distinguished the Bakken tight oil from the “shale oil” referenced in the Committee report. As
explained by the IRS, the term shale oil is used in the report to describe “synthetic petroleum,” which is “an
intermediate petroleum product” that requires “an upgrading process” in order to be “usable by refineries.”18 In
contrast, tight oil does not require any upgrading and is therefore “usable by refineries immediately upon extraction.”19
The IRS found this distinction as further evidence that the “Bakken tight oil is not the type of product that the legislative
history . . . indicates should be exempt from the tax.”20
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