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Overview 
Affirming an earlier decision rendered by the District Court of Travis County, Texas, 353rd Judicial District (District 
Court), the Texas Court of Appeals, Third District (Court of Appeals) recently held that Graphic Packaging 
Corporation (Graphic) was not entitled to use the Multistate Tax Compact’s (Compact) evenly-weighted, three-
factor apportionment formula to compute Texas franchise tax (commonly referred to as the “Texas Margin Tax”).1  
Instead, the Court of Appeals ruled that “Graphic was required to use the single factor formula in [Texas Tax Code] 
section 171.106(a) . . . .”2  Graphic has 15 days after the date of this Court of Appeals decision to file with that court 
either a motion for rehearing or a motion for reconsideration en banc.3  Graphic may also file, within 45 days after 
this Court of Appeals decision, a petition for review with the Texas Supreme Court.4  As of the date of this Tax Alert, 
no such motion or petition has been filed.5   

In this Tax Alert we summarize the proceedings and the Court of Appeals’ decision.   

Background 
On January 15, 2014, the District Court issued an Order granting a Motion for Partial Summary Judgment brought 
by the Texas Comptroller (Comptroller), thus disallowing Graphic’s use of the Compact’s evenly-weighted, three-
factor apportionment formula (Compact Formula) to compute Texas Margin Tax.6  The District Court also denied 
Graphic’s Motion for Summary Judgement,7 wherein Graphic sought confirmation of its right to apportion its margin 
to Texas using the Compact Formula as adopted into law in Texas Tax Code (TTC) Chapter 141.   

In its Motion for Partial Summary Judgment, the Comptroller argued that TTC § 171.106 (single sales factor) 
supersedes the Compact Formula, and that TTC § 171.106 established the specific apportionment formula to be 
used in calculating tax due.  Further, the Comptroller argued: 

 That the Compact is not a regulatory interstate compact, but rather an advisory compact, which does not 
bind its member states. 

 That even if the Compact were binding, the Texas Margin Tax does not fit squarely under the Compact’s 
definition of an income tax and, accordingly, it cannot be an “income tax” for purposes of applying the 
provisions of the Compact. 

In the Order granting the Motion for Partial Summary Judgment in favor of the Comptroller, the District Court did not 
provide any analysis or rationale for its decision.  Graphic appealed the matter to the Court of Appeals. 

Graphic’s argument before the Court of Appeals 
Graphic’s positon on appeal was that it properly elected to use the Compact Formula to apportion its margin to 
Texas because: 

(i) Sec. 171.106(a) did not impliedly repeal chapter 141’s election and formula; (ii) if Sec. 171.106(a) did 
impliedly repeal chapter 141’s election and formula, the repeal was invalid because the . . . Compact is an 
interstate agreement that is binding on the party states unless and until they withdraw; and (iii) if chapter 

                                                           
1 Graphic Packaging Corporation v. Hegar, Comptroller of Public Accounts of the State of Texas, No. 03-14-00197-CV (Tex. Ct. App. 3rd Dist., 
Jul. 28, 2015), slip op. at 16.  A copy of the decision is available here.  
2 Id.  
3 Tx. Rules of Appellate Procedure, Rules 49.1 and 49.7.   
4 Id., at Rules 53.1 and 53.7(a)(1).   
5 See, Tex. Ct. App. 3rd Dist., case information for Graphic Packaging Corporation, No. 03-14-00197-CV, available here. 
6 Graphic Packaging Corporation v. Susan Combs, Comptroller, Dist. Ct. of Travis County, Texas (353rd Dist.) Cause no. D-1-GN-12-003038, 
Order on Plaintiff’s Motion for Summary Judgment and Defendants’ Motion for Partial Summary Judgment (Jan. 15, 2014).  
7 Id. 

http://www.search.txcourts.gov/SearchMedia.aspx?MediaVersionID=e2a25c81-52f1-4f63-84d4-5aac8e02e607&coa=coa03&DT=Opinion&MediaID=538a66e8-143f-46a3-9506-3b0a52a6b2cb
http://www.search.txcourts.gov/Case.aspx?cn=03-14-00197-CV&coa=coa03


 

 
 

 
  Page 2 

 
  

141’s election and formula were not repealed, the “Texas [Margin Tax] is an ‘income tax’ as defined to be 
within the scope of the … Compact’s applicability.”8 

Appellate court’s ruling 
The Court of Appeals ruling centered on whether the Texas Margin Tax falls within the meaning of an “income 
tax” under chapter 141.  Chapter 141 defines “income tax” as “a tax imposed on or measured by net income[,] 
including any tax imposed on or measured by an amount arrived at by deducting expenses from gross income, 
one or more forms of which expenses are not specifically and directly related to particular transactions.”9  The 
Court of Appeals found that the alternative tax bases for determining Texas Margin Tax liability under chapter 
171 (i.e., total revenue and 70 percent of total revenue) do not fall within the plain meaning of “net Income.”10  
Thus, when applying the plain meaning of the term “income tax” in the context of the overall structures of 
chapters 141 and 171, the Court of Appeals concluded that the Texas Margin Tax is not “a tax imposed on or 
measured by net income.”11  The court ruled that because the Texas Margin Tax does not fall within the 
meaning of an “income tax” under chapter 141, “the three-factor [Compact Formula] was not an alternative 
apportionment formula for Graphic, and Graphic was required to the use the single-factor formula in section 
171.106(a) to apportion its margin” for Texas Margin Tax purposes.12  On this basis, the Court of Appeals 
affirmed the lower court’s decision, thus disallowing Graphic’s use of the Compact Formula.13   

Considerations 
As noted previously, Graphic has 15 days to file a motion for rehearing or a motion for reconsideration en banc 
with the Court of Appeals, and 45 days to file a petition for review with the Texas Supreme Court.14  Although 
the case is not final, taxpayers that have made, or are considering making, an election to use the Compact 
Formula may wish to discuss with their tax advisers the potential effect of this Court of Appeals decision. 
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This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, 
financial, investment, legal, tax, or other professional advice or services. This alert is not a substitute for such 
professional advice or services, nor should it be used as a basis for any decision or action that may affect your 
business. Before making any decision or taking any action that may affect your business, you should consult a 
qualified professional adviser. Deloitte shall not be responsible for any loss sustained by any person who relies on this 
alert. 
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8 Graphic Packaging Corporation, No. 03-14-00197-CV, slip op. at 5. 
9 Tx. Tax Code ANN. § 141.001, art. II.4. 
10 Graphic Packaging Corporation, No. 03-14-00197-CV, slip op. at 16. 
11 Id.  
12 Id. 
13 Id. 
14 Tx. Rules of Appellate Procedure, Rules 49.1, 49.7, 53.1 and 53.7(a)(1).   
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