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Although the District of Columbia has its own government, its power to enact law is limited to rights granted by
Congress. Under the Home Rule Act,1 legislation enacted
by the D.C. Council becomes permanent law only after it
has gone through congressional review, and Congress
thereby retains authority over how a District budget is
adopted.2 Thus, the District’s budget process is lengthy and
can be affected by various outside forces. As such, the
District has the authority to temporarily implement fiscal
year budgets — pending the permanent legislation —
through emergency and temporary acts. Because the process
is complex, understanding the distinctive interplay between
Congress and the council is crucial for understanding the
District’s budgets. Recent District budgets have contained
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P.L. 93-198 (1973).
D.C. Code Ann. section 1-206.02(c)(1).
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significant tax law changes, which makes that understanding important in anticipating new tax legislation’s effective
date.
This article seeks to clarify the District legislative process,
focusing on the enactment and substance of the Fiscal Year
2015 Budget Support Act of 2014, enacted as permanent
law on February 26, 2015.3
I. The District Legislative Process
A. Home Rule Act
Congress enacted the Home Rule Act in 1973 to allow
District residents more input into local government.4 Historically, District government was neither selected by popular vote nor allowed to legislate.5 The act was the catalyst for
change. It allows District residents to elect the mayor and 13
council members.6 The act also grants authority to the
council to enact laws — including the annual budget —
within the limits granted by Congress.7 However, even with
the rights conveyed by the Home Rule Act, the District
remains expressly subject to congressional control.8
B. Steps of the Legislative Process
1. Initiating a Bill
The District legislative process begins with the introduction of a bill by a council member. A bill can be introduced
in various ways, including at a legislative meeting, by a
member filing the measure with the secretary, or by the
mayor or a charter independent agency introducing the bill
through the chair of the council.9 Once introduced, a bill is
assigned to the appropriate council committee for review.
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D.C. Act 20-0424 (B20-0750); Law L20-0155.
Council of District of Columbia, Home Rule Act.
5
Id.
6
D.C. Code Ann. section 1-206.02(c)(1).
7
Id.
8
As stated in D.C. Code Ann. section 1-206.01, ‘‘Notwithstanding
any other provision of that Act, the Congress of the United States
reserves the right, at any time, to exercise its constitutional authority as
legislature for the District, by enacting legislation for the District on
any subject, whether within or without the scope of legislative power
granted to the Council by that Act, including legislation to amend or
repeal any law in force in the District before or after enactment of that
Act and any act passed by the Council.’’
9
Council of the District of Columbia, ‘‘How a Bill Becomes a Law’’
[hereinafter D.C. Council, Bill Becomes Law].
4
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Committees may consider a bill during the two-year
period that the council is convened.10 Thus, a bill dies at the
end of the two-year period unless the respective committee
grants it consideration. If a committee grants consideration
of the bill, it may conduct a hearing inviting the proponents
and opponents or mark it up. If the committee advances
with legislation, the bill is reported to all 13 council members — collectively referred to as the ‘‘committee of the
whole.’’ The committee of the whole then lists the bill on the
upcoming legislative meeting agenda.
3. Legislative Meeting Approval
At the initial legislative meeting to consider legislation,
known as the first reading,11 council members discuss the
bill and may amend it. If the council approves the bill by
majority vote, then it will advance and be placed on the
schedule of another meeting that is at least 14 days later —
the second reading. If at the second reading the majority of
the council votes in favor of the bill, it then goes to the
mayor for consideration.
4. From Bill to Act
If the bill is sent to the mayor, there are several ways it can
take effect. If the mayor signs it within 10 days, it becomes
an act.12 If the mayor fails to sign the bill within 10 days, the
bill becomes an act by default.13 However, if the mayor
vetoes the bill and returns it to the council, the council may
override the veto with two-thirds approval within 30 days.14
Once the bill is effective, it is assigned an act number
preceded by the letter A.15
5. Implementing the Home Rule Act
Once the act is assigned an act number, the council chair
transmits it to Congress.16 Congress may then review the act
for a 30-day period within the meaning of D.C. Code Ann.
section 1-206.02(c)(1), or 60 days if it concerns certain
criminal law.17 Days are not counted by calendar, but by
days Congress is in session.18 If Congress does not enact a
joint resolution to repeal the legislation within the 30-day
period, the act becomes law and is assigned a law number
preceded by the letter L.19

C. Special Legislative Acts
1. Emergency
The Home Rule Act allows the council to enact shortterm or interim legislation through a more expeditious
process that does not require the congressional review period. An emergency act is enacted by a two-thirds vote of the
council, and then must be sent to the mayor for review.20
However, emergency legislation — unlike a typical bill — is
not assigned to a committee and does not require a second
reading.21 After enactment, emergency legislation is valid
for no longer than 90 calendar days.22 Essentially, after the
emergency legislation expires, the law would revert to the
D.C. Code as it existed before the emergency legislation,
unless it is extended by temporary act. Because the congressional review period may not close before the previous
budget bill expires, emergency acts are frequently used in the
budget process to avoid funding issues.
2. Temporary
A temporary act can also be passed in addition to an
emergency act to prolong legislation when the emergency
act expires.23 However, temporary legislation must be approved by a second reading, sent to the mayor for review,
and transmitted to Congress for review. A temporary act
allows the legislation to skip the committee stages required
for a permanent bill. A temporary act remains valid for up to
225 calendar days.
3. Resolutions
Resolutions are used to express simple determinations or
decisions of the council that are of a temporary or special
character.24 They also approve or disapprove proposed actions by the mayor and governmental entities. However,
resolutions do not become law. A resolution is only required
to go through one reading and does not require the review of
the mayor or Congress.
D. The Fiscal Year 2015 Budget Support Act of 2014
1. Legislative Process
The Fiscal Year 2015 Budget Support Act of 2014 exemplifies the long path a budget may take to enactment. The
act was introduced by Council Chair Phil Mendelson (D) at
the Office of the Secretary on April 3, 2014,25 and referred
to the committee of the whole five days later.26 On May 28,
the council held the first reading of the bill and approved it
for a second reading with a majority vote on June 24. The
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Id.
Id.
12
Id.
13
Id.
14
D.C. Code Ann. section 1-206.02(c)(1); see also D.C. Council,
Bill Becomes Law, supra note 9.
15
D.C. Council, Bill Becomes Law, supra note 9.
16
Id.
17
D.C. Code Ann. section 1-206.02(c)(2).
18
D.C. Council, Bill Becomes Law, supra note 9.
19
Id.
11
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20
D.C. Code Ann. section 1-204.12(a); see also Georgetown Law,
‘‘District of Columbia In-Depth.’’
21
D.C. Code Ann. section 1-204.12(a).
22
Id.
23
D.C. Council, Bill Becomes Law, supra note 9.
24
D.C. Code Ann. section 1-204.12(a).
25
D.C. Council, Bill History, B20-0750 — Fiscal Year 2015 Budget Support Act of 2014 [hereinafter D.C. Council, Bill History].
26
Id.
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On November 12 the act was transmitted to Congress for
approval.30 As mentioned above, the act would be deemed
to take effect if Congress did not enact a joint resolution to
repeal the legislation within the 30-day period defined in
D.C. Code section 1-206.02(c)(1). Under D.C. Code section 1-206.02(c)(1), the 30-day period begins ‘‘on the day
such act is transmitted by the Chairman to the Speaker of
the House of Representatives and the President of the Senate, or upon the date prescribed by such act, whichever is
later.’’ Thus, the 30-day period began on or around November 12 and was originally projected to conclude in December. However, the D.C. Code further states that the 30-day
period excludes ‘‘Saturdays, Sundays, and holidays, and any
day on which neither House is in session because of an
adjournment sine die, a recess of more than 3 days, or an
adjournment of more than 3 days.’’31 On December 16 the
U.S. Senate adjourned sine die for the calendar year.32 As a
result, the projected law date (enactment date) of the act was
no longer in December 2014.33
District law does not expressly provide for the impact of
Congress adjourning during the 30-day review period, with
a new Congress beginning after adjournment.34 As such, it
was unclear whether the act died and needed to be retransmitted, or whether the 30-day period would begin to run
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Id.
D.C. Council, Other Document — Letter From Mayor Returning Measure Unsigned, B20-0750 — Fiscal Year 2015 Budget Support
Act of 2014. The mayor did not veto the act ‘‘due to the Council’s
insistence that this budget be implemented.’’ Had the mayor vetoed
the act, then the council would have been required to override the veto
by approval by two-thirds vote within 30 days.
29
D.C. Council, Bill History, supra note 25.
30
D.C. Act 20-0424 (B20-0750).
31
D.C. Code section 1-206.02(c)(1).
32
U.S. Senate, Dates of Sessions of the Congress [hereinafter Senate, Dates].
33
In the last few years, an adjournment sine die has not interfered
with the legislative process. Neither the Fiscal Year 2014 Budget
Support Act of 2013 nor the Fiscal Year 2013 Budget Support Act of
2012 were interrupted by that kind of adjournment. And while the
Fiscal Year 2010 Budget Support Act of 2009 was not interrupted by an
adjournment, the timeline is rather curious. In that instance, the act
was signed by the mayor on December 18, 2009. The mayor returned
the act to the council on December 24, 2009. However, since Congress
adjourned on the same day, the act was not transmitted until a new
congressional session started on January 5, 2010, and was not enacted
as D.C. Law L18-0111 until March 3, 2010. That is noteworthy, as an
understanding of the time frame of past budget acts can assist with
expectations regarding timing in the future.
34
The 113th Congress ended on December 16, 2014, and the
114th Congress began on January 6, 2015. See Senate, Dates, supra
note 32.
28
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once a new Congress was seated. Ultimately, the former was
informally indicated to be the right approach. The District
Legislative Information Management System announced
that the council chair retransmitted the act on January 13,
with a new projected law date of February 26. Finally, on
February 26, the act was enacted and was given Law L200155. Taxpayers could finally account for the implications
of the law changes in their tax provision in the first calendar
quarter of 2015, or for fiscal year filers the interim period
that includes the permanent law enactment date.
2. Implementing Special Legislative Acts
To ensure there was no gap in authority during the
lengthy legislative process, emergency bills and congressional review emergency (CRE) legislation were enacted to
replicate the law’s provisions while it was pending. On July
14, 2014, the Fiscal Year 2015 Budget Support Emergency
Act of 2014 (BSA; B20-0849, subsequently A20-0377) was
enacted. The BSA’s provisions were in place by October 1,
2014, when the prior year’s budget expired, even though
changes to the tax code did not become effective until
January 1, 2015. The BSA then expired on October 10,
2014. To bridge the gap and not be left without an effective
budget, on October 6 the Fiscal Year 2015 Budget Support
Congressional Review Emergency Act of 2014 (B20-0956,
subsequently A20-0449) was enacted. However, the expiration date of January 7, 2015, was not lengthy enough to
bridge the gap between emergency and permanent legislation. Thus, another CRE, the Fiscal Year 2015 Budget
Support Second Congressional Review Emergency Act of
2014 (B20-1063, subsequently A20-566), was enacted to
bridge the gap until the law finally became effective on
February 26, 2015.
II. The Fiscal Year 2015 Budget Support Act of 2014
Becomes Law
A. Summary of Major Legislative Changes
The major elements of the District’s tax reforms are:
• reducing the unincorporated and incorporated business franchise tax rates from 9.975 percent to 9.4
percent (for tax years beginning after December 31,
2014), with cascading reductions to as low as 8.25
percent, subject to the availability of funding and
inclusion of those reductions in future budgets;
• changing the business franchise tax apportionment
formula to provide for customer- (market-) sourcing
rules for sales other than sales of tangible personal
property;
• changing the business franchise tax method of apportioning business income to the District from the traditional three-factor formula — including property,
payroll, and double-weighted sales — to a single sales
factor;
• creating an exemption for certain investment fund
income from the unincorporated business franchise
tax (UBT);
291
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bill was then submitted to the mayor on September 8; a
response was due from the mayor on September 22.27
However, on September 19 the mayor returned the bill
unsigned28 — and it was enacted by default on September
23 as Act A20-0424.29
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D.C. Office of the Chief Financial Officer, the FIS report, June
24, 2014.
36
The FIS report, supra note 35. See also D.C. Code Ann. section
47-181-IC, as added by A20-0424, Title VII, subtitle B.
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franchise tax rates.37 When the trigger conditions are met,
the Office of the Chief Financial Officer’s Office of Revenue
Analysis will provide updated fiscal impact estimates for
each proposed change. The FIS report does not incorporate
the fiscal impact of the proposed changes subject to the
revenue triggers.
B. Cascading Rate Reduction Regime for Business
Franchise Tax
The prior unincorporated and incorporated business
franchise tax rate of 9.975 percent is reduced to 9.4 percent
for tax years beginning after December 31, 2014. Further,
under the cascading rate reduction regime, the tax rate may
be further reduced to 9 percent, 8.75 percent, 8.5 percent,
and 8.25 percent, subject to the availability of funding
provisions.38 The FIS report estimates that the reduction of
the business income tax rate from 9.975 percent to 9.4
percent will result in a revenue loss of approximately $85.9
million from fiscal 2015 to fiscal 2018.39

37

The provisions in descending order of priority are:
• (1) reduce the rate on the new individual income tax middle
bracket of $40,000 to $60,000 from 7 percent to 6.75
percent;
• (2) create new individual income tax brackets of $350,000 to
$1 million at 8.75 percent and in excess of $1 million at 8.95
percent;
• (3) reduce the unincorporated and incorporated business
franchise tax from 9.4 percent to 9.2 percent;
• (4) reduce the rate on the new individual income tax middle
bracket of $40,000 to $60,000 from 6.75 percent to 6.5
percent;
• (5) reduce the unincorporated and incorporated business
franchise tax from 9.2 percent to 9 percent;
• (6) raise the estate tax threshold from $1 million to $2
million;
• (7) raise the standard deduction from $5,200 to $5,650 for
singles, $6,650 to $7,800 for heads of household, and $8,350
to $10,275 for married individuals;
• (8) increase the personal exemption from $1,675 to $2,200;
• (9) raise the standard deduction from $5,650 for singles,
$7,800 for heads of household, and $10,275 for married
individuals to conform to the federal level;
• (10) increase the personal exemption from $2,200 to $2,700;
• (11) reduce the unincorporated and incorporated business
franchise tax from 9 percent to 8.75 percent;
• (12) increase the personal exemption from $2,700 to $3,200;
• (13) raise the estate threshold from $2 million to conform to
the federal level;
• (14) reduce the unincorporated and incorporated business
franchise tax from 8.75 percent to 8.5 percent;
• (15) increase the personal exemption from $3,200 to $3,700;
• (16) reduce unincorporated and incorporated business franchise tax from 8.5 percent to 8.25 percent; and
• (17) increase the personal exemption from $3,700 to conform to the federal level, and repeal the low-income tax
credit. D.C. Code Ann. section 47-181-IC, as added by
A20-0424, Title VII, subtitle B.
38
D.C. Code Ann. section 47-1810.02(d-2), as added by A20-024,
Title VII, subtitle B.
39
The FIS report, supra note 35.
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• reducing the personal income tax rate from 8.5 percent
to 7 percent for taxpayers with income from $40,000
to $60,000 (for tax years beginning after December
31, 2014), with a phased-in reduction to as low as 6.5
percent;
• expanding the sales tax base to include additional
services, such as bottled water delivery, fitness and
recreational sports centers, and car washes;
• adding a use tax line in the individual income tax
forms so residents can remit use tax on items purchased remotely where sales tax was not charged by the
vendor;
• taxing all tobacco products and other premium cigars
and electronic cigarettes at rates similar to cigarettes;
and
• changing eligibility requirements for claiming the
qualified high-technology company (QHTC) tax benefits.
Based on the Fiscal Impact Statement: B20-750 Fiscal
Year 2015 Budget Support Act of 2014 (FIS report), the tax
reforms are estimated to reduce the District’s tax collections
by approximately $25 million annually for fiscal 2015
through fiscal 2018, excluding any revenue triggers discussed below.35
Title VII, subtitle B of the law institutes a revenue trigger
for the implementation of some tax law changes expected to
be phased in beyond fiscal 2015.36 The FIS report summarizes the revenue triggers in detail. Once the revenue triggers
are met, our understanding is that the legislative changes
scheduled to take effect after January 1, 2015, will be
implemented in the order of priority laid out in subtitle B.
Further, our understanding is that when a trigger condition
is met, the council will probably enact legislation to directly
amend Title 47 to put those items in place — then amend
section 47-181 of the law to conform. If the District chooses
not to enact further legislation, it is our understanding that
when the revenue triggers are met, the applicability and
implementation of each rate reduction would be established
by notice through the District register and by the Office of
Tax and Revenue (OTR). Time will tell how that process
will unfold because those future actions are subject to the
usually complex and unpredictable legislative process. Affected taxpayers may find it challenging to determine how to
account for those contingent phased-in rate changes.
Section 47-181(c) of the law sets forth the priority in
which various cascading rate reductions will be implemented, subject to funding. The law is unique in that it sets
forth a single prioritized rate reduction list, with cascading
revenue triggers alternating among individual income tax,
estate tax, and unincorporated and incorporated business
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D.C. Code Ann. section 47-1810.02(d-1).
D.C. Code Ann. section 47-1810.02(d-2), as added by A200424, Title VII, subtitle B.
42
D.C. Code Ann. section 47-1810.02(g)(3).
43
D.C. Code Ann. section 47-1810.02(g)(3), as amended by A200424, Title VII, subtitle B; see also Market-Based Sourcing Inter Alia
Clarification Emergency Amendment Act of 2014, B20-1055 (A20585). The legislation was enacted to amend section 471810.02(g)(3)(A) to read: ‘‘For the tax years beginning after December
31, 2014.’’ The purpose of the amendment was to clarify that the
market-sourcing provisions would apply to tax years beginning after
December 31, 2014. That emergency legislation expired April 13,
2015. To bridge the gap between the expiration of the above-referenced
emergency legislation and the issuance of permanent legislation, the
council passed the Market-Based Sourcing Inter Alia Clarification
Temporary Amendment Act of 2015, B21-0079 (A21-0011), on
March 26, 2015. This emergency legislation expires on June 23, 2015.
The council passed the Market-Based Sourcing Inter Alia Clarification
Temporary Amendment Act of 2014, B20-1056 (A20-0629), on
February 5, 2015. The temporary legislation was transmitted to Congress on March 4, 2015, and is currently under the 30-day congressional review period. The projected law date is April 30, 2015, under the
District of Columbia Legislative Information Management System as
of April 21, 2015.
41
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used in marketing a good or service to a consumer is used in
the District if that good or service is purchased by a consumer who is in the District; and (II) that is sold, if and to
the extent the property is used in the District, provided that:
• (aa) a contract right, government license, or similar
intangible property that authorizes the holder to conduct a business activity in a specific geographic area is
used in the District if the geographic area includes all
or part of the District;
• (bb) receipts from intangible property sales that are
contingent on the productivity, use, or disposition of
the intangible property shall be treated as receipts from
the rental, lease, or licensing of such intangible property under (I); and
• (cc) all other receipts from the sale of intangible property shall be excluded from the numerator and denominator of the sales factor.44
If the state or states of assignment cannot be determined
using those rules, the state(s) of assignment are to be reasonably approximated.45 The law also incorporates a throwout
rule that excludes from the denominator, or effectively
throws out (1) receipts assigned to a state where the taxpayer
is not taxable (using the detailed rules or by reasonable
approximation, as applicable), and (2) receipts in which the
state(s) of assignment cannot be determined using the detailed rules or by reasonable approximation.46 The effect of
the throwout rule is that by excluding some receipts from
the denominator, the sales factor of an entity subject to
throwout may increase, thereby resulting in additional District apportioned income or loss. On its face, the statutory
language does not appear to apply the throwout rule to
receipts assigned to any foreign country in which the taxpayer is not subject to tax.
Regarding determining whether a taxpayer is taxable in a
state, section 47-1810.02(b) provides that a taxpayer is
taxable in another state if:
• in that state the taxpayer is subject to a net income tax,
a franchise tax measured by net income, a franchise tax
for the privilege of doing business, or a corporation
stock tax; or
• the state has jurisdiction to subject the taxpayer to a
net income tax regardless of whether, in fact, the state
does or does not.
Therefore, it appears that a taxpayer that lacks substantial
nexus in a state is required to throw out from its District
denominator sales to that state. Similarly, it would appear
that a taxpayer protected under P.L. 86-272 is not subject to
tax in that state, and is required to throw out from its

44

D.C. Code Ann. section 47-1810.02(d-2)(3)(A)(i)-(iv), as added
by A20-0424, Title VII, subtitle B.
45
D.C. Code Ann. section 47-1810.02(g)(3)(B), as added by A200424, Title VII, subtitle B.
46
D.C. Code Ann. section 47-1810.02(g)(3)(C), as added by A200424, Title VII, subtitle B.
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C. Sales Apportionment
For tax years beginning before January 1, 2015, business
income of any corporation, financial institution, or unincorporated business, or the unrelated business income of an
exempt organization deriving income from sources within
and without the District, was apportioned based on payroll,
property, and a double-weighted sales factor.40 Now, all
business income is to be apportioned based solely on a single
sales factor.41
Sales other than those of tangible personal property were
previously deemed to occur in the District if the greatest
proportion of the income-producing activity was performed
in the District, based on costs of performance.42 For tax
years beginning after December 31, 2014, sales other than
sales of tangible personal property are to be in the District if
the taxpayer’s market for the sales is in the District.43 For
companies with major operations in the District, the new
market regime may be beneficial as the service revenue may
no longer be assigned to the District to the same extent it
may have been under the prior law. Conversely, out-ofDistrict companies may see an increase in their District tax.
The law includes detailed rules on when the sales of tangibles, intangibles, and services are in the District:
• for sale, rental, lease, or license of real property, if and
to the extent the property is located in the District;
• for rental, lease, or license of tangible personal property, if and to the extent the property is located in the
District; and
• for the sale of a service, if and to the extent the service
is delivered to a location in the District.
There are likewise rules for intangible property (I) that is
rented, leased, or licensed, if and to the extent the property
is used in the District, provided that intangible property

Inside Deloitte

D. Investment Funds and UBT
Before enactment of the law, the District exempted from
the UBT some businesses, including, a QHTC and a trade
or business in which more than 80 percent of the gross
income was derived from personal services in which capital
was not a material income-producing factor (for example,
law firms).50
Effective for tax years beginning after December 31,
2014, the law expands the exemption to include some
investment fund income. Specifically, it provides that ‘‘a
trade or business that arises solely by reason of the purchase,
holding, or sale of, or the entering, maintaining, or terminating of positions in, stocks, securities, or commodities for
the taxpayer’s own account,’’ subject to some limitations,
shall not be subject to the UBT.51 The limitations specify
that the exemption language is not meant to apply to the
following:

• a taxpayer that holds property, or maintains positions,
as stock in trade, inventory, or for sale to customers in
the ordinary course of its trade or business;
• a taxpayer that acquires debt instruments in the ordinary course of its trade or business for funds loaned or
services rendered; or
• a taxpayer that holds any of the following that is not
traded on an established securities market stock in a
real estate investment trust, or a partnership interest.52
The UBT caveat language is designed to exclude investment vehicles such as investment partnerships and REITs, as
well as investment banks from the UBT exemption. The FIS
report estimates that the exclusion of entities that trade on
their own accounts from the UBT will result in a $17.6
million revenue loss from fiscal 2015 to fiscal 2018.53
E. Individual Income Tax
For tax years beginning after December 31, 2014, the
personal income tax rate for residents was reduced from 8.5
percent to 7 percent for the $40,001 to $60,000 tax
bracket.54 The $60,001 to $350,000 bracket (taxed at 8.5
percent) and the $350,001 and above bracket (taxed at 8.95
percent) remain unchanged.55
For tax years beginning after December 31, 2015, subject
to the availability of funding, the $40,001 to $60,000
individual income tax bracket would be further reduced to
6.5 percent, and a new individual income tax bracket of
$350,001 to $1,000,000 would be implemented at a reduced rate of 8.75 percent.56 The availability of funding is
contingent on the same cascading rate reduction approach
discussed above.
F. Sales and Use Tax Reform
To ensure there was no gap in authority during the
legislative process, emergency bills and CRE legislation were
enacted to replicate the pending law. The enactment of the
BSA,57 followed by the Fiscal Year 2015 Budget Support
Congressional Review Emergency Act of 2014,58 and finally
the Fiscal Year 2015 Budget Support Second Congressional
Review Emergency Act of 201459 was to ensure there was no
gap in authority regarding legislation intended to be effective October 1, 2014. In particular, expanding the sales tax
base to additional services would have caused significant
confusion among taxpayers required to collect the tax from
their customers and remit it monthly or quarterly to the
OTR had the council allowed the pending law to expire
while it was going through the legislative process.

52

Id.
The FIS report, supra note 35.
54
D.C. Code Ann. section 47-3702, 1806.03(a), as added by
A20-0424, Title VII, subtitle B.
55
Id.
56
Id.
57
A20-0377 (B20-0849).
58
A20-0449 (B20-0956).
59
A20-566 (B20-1063).
53

47

26 A.3d 446 (N.J. 2011).
Id. at 466.
49
The FIS report, supra note 35.
50
D.C. Code Ann. section 47-1808.01(1)-(5).
51
D.C. Code Ann. section 47-1808.01(6), as added by A20-0424,
Title VII, subtitle B.
48
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District denominator sales to that state. That approach
would seem consistent with the New Jersey Supreme
Court’s decision in Whirlpool Properties Inc. v. Director,
Division of Taxation, which involved a similar throwout rule
in New Jersey.47 In Whirlpool, the court held that the
throwout rule is to be narrowly construed and ‘‘operates
only to throw out sales made in states without taxing jurisdiction.’’48 In other words, if receipts are assigned to a state
where the taxpayer has substantial nexus, but it is not
‘‘subject to tax’’ because the state has chosen not to impose
an income or similar business tax, the throwout rule does
not apply. As such, the out-of state receipts may remain in
the sales denominator. To the extent the District’s throwout
rule application follows that approach, a taxpayer with
substantial nexus in a state that does not impose an income
tax (for example, Nevada) would apparently not be required
to throw out sales sitused to that state.
The law mandates that the CFO prescribe regulations as
necessary or appropriate to carry out the new market-based
sourcing regime. The proposed regulations have not been
released, but it is our understanding that the regulation
process is underway.
The FIS report regarding the law estimates that the single
sales factor will yield $85.9 million in additional revenue
from fiscal 2015 to fiscal 2018. However, as noted, that
additional revenue is expected to be offset by the reduction
of the corporate and unincorporated business tax rate to 9.4
percent — meaning there will be no financial impact on the
District.49 The fiscal impact resulting from the change from
cost of performance to market sourcing does not appear to
have been incorporated into the FIS report.
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G. Qualified High-Technology Companies
1. Overview of the QHTC Program
In December 2000 the council enacted the New
E-conomy Transformation Act of 200063 to attract specific
types of technology businesses to locate in the District.
Under those provisions, a business had to meet requirements to qualify for the tax benefits afforded to QHTCs. To
qualify, a taxpayer must:
• be an individual or entity organized for profit and
maintaining an office, headquarters, or base of operations in the District;
• have two or more employees in the District;
• derive at least 51 percent of its gross revenue earned in
the District from qualifying activities; and
• be registered to do business in the District and be
current in all District filing requirements and payment
obligations.64

60

D.C. Code Ann. section 47-2001(V)-(AA), as added by A200424, Title VII, subtitle B.
61
The FIS report, supra note 35.
62
Id.
63
A13-0543 (B13-0752) (effective Apr. 3, 2001).
64
D.C. Code Ann. section 47-1817.01(5)(A). There are other
scenarios under which an otherwise qualified business may not qualify.
See D.C. Code Ann. section 47-1817.01(5)(B).

The various activities from which companies must generate revenue in order to qualify as a QHTC include
Internet-related services and sales; information and communication technologies; advanced materials and processing
technologies; engineering, production, biotechnology, and
defense technologies; and electronic and photonic devices.65
The regulations provide 64 QHTC permitted activities.66
Note that the QHTC is self-certifying. To claim the tax
benefits, a taxpayer must submit Form QHTC-CERT and
other required documents along with any tax return in
which the benefits are claimed. Those benefits generally may
be obtained as refunds for prior tax periods if still open
under the statute of limitations.
2. Office, Headquarters, or Base of Operations
in the District
The District statutes, regulations, and other guidance
were not always clear regarding what was meant by the
requirement that the taxpayer maintain ‘‘an office, headquarters, or base of operations’’ in the District. Likewise,
questions have arisen regarding determining what activities
need to take place at a location in order to qualify as
maintaining ‘‘an office, headquarters, or base of operations’’
in the District.
In BAE Systems Enterprise Systems Inc. v. District of Columbia Office of Tax and Revenue,67 the District Office of
Administrative Hearings (OAH) addressed what activities
need to take place in the District. There, BAE Systems
Enterprise Systems Inc. filed its 2001 and 2002 District
corporate tax returns claiming the QHTC benefits. The
OTR challenged BAE’s filing status as a QHTC on the basis
that BAE did not maintain an office or a base of operations
in the District.68 The OAH agreed with BAE’s assertion that
maintaining an office or a base of operations did not require
property ownership or the payment of rent or the exercise of
predominant authority, dominion, or control over the office
or base of operations.69 Rather, the fact that BAE had
approximately 180 employees working in the District on a

The Technology Sector Enhancement Act of 2012 (act of 2012)
(A19-0513), enacted March 5, 2013, represents the first substantive
legislative change to the QHTC program since its enactment in 2000.
The provisions in the act of 2012 apply to tax years beginning on or
after January 1, 2012, with some changes potentially affecting tax
periods before January 1, 2012. See Deloitte Tax’s March 28, 2013,
external alert for further discussion of the amendments.
65
D.C. Code Ann. section 47-1817.01(5)(A)(iii). See also D.C.
Mun. Regs. Tit. 9. section 1199; D.C. OTR , ‘‘FR-399 Qualified High
Technology Companies’’ (Jan. 2014).
66
Id.
67
D.C., Office of Administrative Hearings, Case No. TR-C04800012 (Aug. 4, 2010). The parties stipulated that BAE did not have
a headquarters in the District. Therefore, the issue was the interpretation of the term ‘‘base of operations.’’
68
Id.
69
Id.

(Footnote continued in next column.)
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The expanded District sales and use tax base, effective
October 1, 2014, includes, but is not limited to, bottled
water delivery services, household good storage services,
carpet and upholstery cleaning services, health club services
(referred to as the ‘‘yoga tax’’ by the media) and tanning
studios, car washing/cleaning services, and charges for the
services of a bowling alley or a billiard parlor.60 Unlike other
provisions of the law, the 5.75 percent sales and use tax rate
was not reduced. Rather, the overall intent of the sales and
use tax legislative change was to increase the revenue generated from the consumption of luxury services in the District. Generally, most states exempt from the tax base those
services and goods that are viewed as basic necessities, such
as food purchased at a grocery store and prescription and
over-the-counter medicine.
The FIS report estimates that the expansion of the sales
and use tax base will yield $38.6 million in additional tax
revenue from fiscal 2015 to fiscal 2018.61 In addition to the
expanded sales tax base, the law adds a use tax line to the
individual income tax return form requiring residents to
remit use taxes on remote purchases on which they were not
charged sales tax by the vendor. That change is in part
directed at the increase in online purchasing from some
out-of-state, non-nexus vendors that do not collect sales
taxes. The FIS report estimates that the addition of the use
tax line on personal income tax returns will yield additional
tax revenue of approximately $3 million over the course of
fiscal 2015 through fiscal 2018.62
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3. Other QHTC Clarifications
Other QHTC clarifications include an amendment to
D.C. Code section 47-1817.01(5)(A)(ii), which replaces

the requirement of having ‘‘two or more employees in the
District’’ with the requirement of having ‘‘two or more
qualified employees in the District’’ (emphasis added). A
qualified employee is defined as a person who is employed in
the District by a QHTC.72 Another clarification excludes
online retail stores,73 bricks-and-mortar retail stores,74 and
building or construction companies75 from the QHTC
definition.
Unlike the tax reform changes in the law, the QHTC
provisions in the QHTC clarification act do not have an
effective date. While the act’s effective date is unclear, it
appears that under the law, if the legislative change does not
provide a separate applicability date, then the law ‘‘shall
apply as of October 1, 2014.’’76 However, that effective date
is not very practical given that it would come into effect
during a tax year, rather than at the beginning of a tax year.
III. Conclusion
While the legislative process was lengthy and complicated, the enacted tax reforms modify substantial aspects of
the District tax code that taxpayers should consider. Several
reforms also follow state tax trends, such as the shift to
market-based sourcing coupled with single sales factor for
income tax apportionment, as well as the sales tax base
expansion to include additional services. Further, it will be
interesting to watch how the new cascading tax regime
unfolds if and when various revenue triggers come to fruition. Time will tell the full effects of those reforms and how
the complexity of enacting tax legislation in the District may
affect how taxpayers monitor and account for those legislative changes.
✰
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D.C. Code Ann. section 47-1817.01(4).
D.C. Code Ann. section 47-1817.01(5)(B)(I), as amended by
A20-0424, Title VII, subtitle R.
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D.C. Code Ann. section 47-1817.01(5)(B)(III), as added by
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District of Columbia Office of Tax and Revenue v. BAE Sys. Enter.
Sys. Inc., 56 A.3d 477 (D.C. 2012).
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D.C. Code Ann. section 47-2001(V)-(AA), as added by A200424, Title VII, subtitle R.
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regular, 40-hours-per-week basis, providing services to federal government agencies under long-term contracts ranging from one to seven years, was sufficient to meet the
qualification of maintaining an office or a base of operations
in the District. The OTR appealed that decision.
On November 29, 2012, the District Court of Appeals
affirmed the 2010 OAH decision in favor of BAE.70 Although both the OAH and the court of appeals generally
defer to an agency’s interpretation of its own regulations,
both found that the OTR was reinterpreting the statute and
regulation without concrete guidance. The court of appeals
identified examples in which the OTR’s interpretation of
the term ‘‘base of operations’’ for purposes of the QHTC
program contradicted other guidance and interpretations.
Accordingly, the court of appeals upheld the OAH decision.
Following BAE Systems, a taxpayer with employees working regularly in the District — and otherwise meeting the
QHTC requirements — was eligible to claim QHTC status, even if the taxpayer did not own or lease real property in
the District. However, the Qualified High Technology
Clarification Amendment Act of 2014 (QHTC clarification
act), which is incorporated as subtitle R of the act, has
replaced the language of ‘‘maintaining an office, headquarters, or base of operations’’ with ‘‘leasing or owning an
office.’’71 That change appears to nullify the court of appeals’ BAE Systems decision and appears to affect applicable
taxpayers prospectively. Taxpayers relying on the previous
requirement of maintaining an office, headquarters, or base
of operations may wish to reevaluate their future filing
position if they do not own or lease real property in the
District.

