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New York 2018-2019 State Budget Bill 
Enacted  
 
Overview 
On April 12, 2018, Governor Andrew Cuomo of New York signed into law the 2018-2019 Budget Act 
(S07509C/A09509C) (Budget Act).1  The Budget Act includes amendments to the Article 9-A franchise tax on business 
corporations (including certain state credits and incentives) and the Article 22 personal income tax.  Notably, the 

Budget Act clarifies the treatment of certain federal tax reform provisions enacted in the 2017 Tax Act2 for New York 

tax purposes and includes provisions intended to reduce the potential burden imposed by federal tax reform on New 
York individual taxpayers.  

This tax alert summarizes the significant New York State and New York City tax law changes included in the Budget 
Act.   

 
Corporate and Personal Income Tax  

Clarification of the New York treatment of certain federal tax reform provisions – Part KK 
For purposes of calculating taxable income, New York is a “rolling conformity state,” meaning that New York conforms 
to the IRC as amended and in effect for the taxable year of the taxpayer that relate to the calculation of taxable 
income. Accordingly, New York automatically conforms to the provisions of federal tax reform that pertain to the 
calculation of taxable income.3   

The Budget Act amends New York tax law relative to the federal tax reform changes in the following manner: 

• Expands the definition of exempt CFC income under Article 9-A to include the federal repatriation amount 

calculated pursuant to IRC Sec. 965(a) (as adjusted by IRC Sec. 965(b) and without regard to IRC Sec. 
965(c)) regardless of whether the shareholder with the IRC 965 inclusion conducts a unitary business with the 
CFC or CFCs giving rise to the IRC 965 inclusion amount.  In addition, the repatriation amount, classified as 
exempt CFC income, does not constitute investment income.4 

• Entire net income is determined without application of either (i) the IRC Sec. 965(c) deduction or (ii) the 
foreign derived intangible income deduction allowed pursuant to IRC Sec. 250(a)(1)(A).5  

• The existing deduction from entire net income for amounts treated as dividends under IRC Sec. 78 is 
permitted only to the extent such amounts were not deducted under IRC Sec. 250.6   

• The underpayment of estimated tax penalty under N.Y. Tax Law Sec. 1085 will not apply to the portion of tax 

related to interest attributable to the IRC Sec. 965(a) amount treated as exempt CFC income (or the 40% 
reduction of such exempt CFC income if the safe-harbor election is made).7  

                                                

1 Chapter 59, Laws of 2018. A copy is available here. 
2 Public Law 115-97.  “An Act to provide for reconciliation pursuant to titles II and V of the concurrent resolution on the budget for fiscal 
year 2018.”   
3 New York Tax Law Sec. 208.9. New York City applies rolling conformity as well. See NYC Administrative Code Sec. 11-652.8. 
4 S07509C, Part KK, Sec. 1. 
5 S07509C, Part KK, Sec. 3. 
6 S07509C, Part KK, Sec. 2. 
7 S07509C, Part KK, Sec. 4. 
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These provisions also apply to the New York City Business Corporation Tax.8  Similar amendments were made to 
Article 33 of the New York Tax Law, Franchise Taxes on Insurance Corporations.9  These provisions apply to taxable 
years beginning on or after January 1, 2017.10    

It is also important to note that the Budget Act did not address a number of potential New York tax issues raised by 

federal tax reform, including the following:  

• The New York characterization of Global Intangible Low-Taxed Income (GILTI), income newly taxable at the 
federal level.  Under existing law, the New York State Department of Taxation and Finance (Department) has 
stated that GILTI (net of the permitted federal deduction) will be included in the New York tax base.11  The 
implications of GILTI for purposes of the apportionment factor continue to remain unclear as well.  

• For personal income tax purposes, the characterization of the federal repatriation amount calculated pursuant 
to IRC Sec. 965(a)12 or the characterization of GILTI. 

• The newly enacted federal cap on deductible interest expense under IRC Sec. 163(j), including whether to 

compute the limitation on a separate company or combined group basis. 

• The implications upon the eligibility requirements as a qualified New York manufacturer--  specifically, the 
impact of federal bonus depreciation on the tax basis of assets used in satisfying the statutory asset test, and 
the inclusion of GILTI or IRC Sec. 965(a) repatriation income in satisfying the statutory gross receipts test.  

• The manner in which New York City will treat IRC Sec. 965(a) repatriation income and GILTI inclusion for 

purposes of the Unincorporated Business Tax and the General Corporation Tax (applicable to S 
corporations).13 

 
Decoupling from certain provisions of federal tax reform affecting individuals – Part JJ 
The Budget Act amends certain personal income tax provisions in an effort to reduce the potential burden imposed by 
federal tax reform on New York State taxpayers.  Under prior law, New York residents could itemize deductions for 
personal income tax purposes only if they also itemized deductions for federal income tax purposes.  Also, itemized 

deductions for New York purposes generally followed federal rules.  The Budget Act allows residents to elect to itemize 
deductions for New York purposes even if the taxpayer takes the standard deduction for federal tax purposes.14  In 
addition, the Budget Act generally decouples from new limitations on itemized deductions from federal tax reform, 
including the new $10,000 state and local  tax deduction cap (although the existing New York limitation on deducting 
state income taxes still applies).15  This provision also may apply to other limitations on itemized deductions resulting 
from federal tax reform such as limitations which would impact unreimbursed job expenses.  These provisions also 
apply to the New York City personal income tax16 and apply to taxable years beginning on or after January 1, 2018.17    

                                                

8 S07509C, Part KK, Secs. 1-a; 3-a; 4-a. 
9 S07509C, Part KK, Secs. 4-b through 4-f. 
10 S07509C, Part KK, Sec. 5. 
11 See the New York State Department of Taxation and Finance’s Preliminary Report on the Federal Tax Cuts and Jobs Act, dated 
January 2018, p.30.  In the Preliminary Report, the Department observed that New York could decouple from the federal GILTI 
deduction or it could exempt GILTI from taxation entirely.  In the Budget Act, neither of these options was adopted. 
12 On April 13, 2018, the Department released Important Notice N-18-4, New York’s Treatment of IRC Sec. 965 Repatriation Income 

for Individuals for Tax Year 2017, stating that for individuals, the net IRC Sec. 965 amount is required to be included in federal 
adjusted gross income, and consequently, New York taxable income. There is no New York exemption or deduction for this income 
for individuals (including S corporation shareholders).  
13 On April 20, 2018, New York City released Finance Memorandum 18-4, Deemed Repatriation Income under the General 

Corporation Tax, the Banking Corporation Tax, and the Unincorporated Business Tax, stating that taxpayers subject to New York 
City’s General Corporation Tax, Banking Corporation Tax or Unincorporated Business Tax must report their IRC § 965(a) inclusion 
amounts and IRC § 965(c) deduction amounts on IRC 965 Transition Tax Statements and their applicable federal tax forms as the 
law provides no specific modifications for these income and deduction amounts. “Instead, the income must be classified as business 
income, investment income, or income from subsidiary capital, to the extent applicable, and deductions must be attributed to that 
income, including the IRC § 965(c) amount. The net income (net section 965 income) must be allocated or, in the case of income 
from subsidiary capital, excluded, in accordance with its classification and existing law.”  
14 S07509C, Part JJ, Sec. 3. 
15 Id. 
16 S07509C, Part JJ, Sec. 6. 
17 S07509C, Part JJ, Sec. 7. 

 

https://www.tax.ny.gov/pdf/notices/n18_4.pdf
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Charitable contributions to certain newly-created funds – Part LL and Part EEE 
The Budget Act created two new charitable contribution funds to be administered by the State Comptroller and the 
Tax Commissioner to accept contributions to fund state sponsored health care and education programs.18  Such 
contributions are intended to be deductible for taxpayers who itemize deductions and would provide a New York 

personal income tax credit of 85% of (i) the amounts contributed to the new charitable funds during the immediately 
preceding tax year and (ii) qualified contributions made to certain other designated entities.19  Amounts contributed to 
the two new charitable contribution funds for which a New York state deduction was claimed must be added back for 
New York City personal income tax purposes.20  Also, the Budget Act grants localities authority to create similar funds, 
donations to which are intended to result in a local property tax credit.21  The Budget Act also provides that the 
Department is required to set up an online application system for taxpayers to submit claims for reimbursements of 
payments of interest on fixed and final determinations of underpayments of federal tax liability for the 2019, 2020 and 

2021 tax year that arise from the taxpayers' reliance on amendments to the New York Tax Law enacted in 2018.22 
These provisions takes effect immediately.23   
 

Optional employer compensation expense tax system – Part MM 
The Budget Act amends the N.Y. Tax Law to add a new Article 24 implementing an optional Employer Compensation 
Expense Tax (ECET).24  This new Article is intended to address the impact of the federal tax reform on individual 

taxpayers recognizing that while federal tax reform limits the state and local tax deduction for an individual, payroll 
taxes remain deductible for an employer.  The optional ECET will allow employers to annually elect to be taxed on the 
payroll expense paid to covered employees at the rate of 5% (phased in over a 3-year period, with a 1.5% rate in 
2019 and a 3% rate in 2020) on all annual payroll expenses in excess of $40,000 per employee.25  The covered 
employee would be allowed a state personal income tax credit based on his/her salary over $40,000 multiplied by the 
annual payroll tax rate, multiplied by the result of one minus a fraction, the numerator of which is the tax imposed on 
the covered employee without regard to any tax credits and the denominator of which is the covered employee’s 

taxable income.26   An employer cannot deduct from the wages or compensation of an employee any amount that 
represents all or any portion of the tax imposed on the employer under the ECET.27  The Department recognized in its 
Preliminary Report on the Federal Tax Cuts and Jobs Act that there are a number of issues associated with the ECET 
which require further study, such as the impact of the ECET on labor costs, nonresidents, local governments, and 
federal employees (since New York is constitutionally prohibited from levying a tax (such as the ECET) on the Federal 

Government).28  

Procedural 

Extension of the statute of limitation upon the filing of an amended return - Part H  

The Budget Act amends the personal income tax (both New York State and New York City) and the franchise tax on 
business corporations (New York State only) to extend the statute of limitations for assessing additional tax owed on 
an amended return to one year after such amended return was filed.29  Generally under the new provision, if a 
taxpayer files an amended return, an assessment of tax (if not deemed to have been made upon the filing of the 
amended return), including recovery of a previously paid refund, “attributable to a change or correction on the 

amended return from a prior return” may be made at any time within one year after such amended return is filed.  
Before this law change, in most cases, the Department had three years from the original filing date of a tax return to 
audit and assess additional tax and an amended return did not extend the statute of limitations. These changes are 
effective immediately and apply to all amended returns filed after April 12, 2018.30 

   

                                                

18 S07509C, Part LL, Sec. 1. 
19 S07509C, Part LL, Sec. 4. 
20 S07509C, Part SS, Sec. 2. 
21 S07509C, Part LL, Sec. 9. 
22 S07509C, Part EEE, Sec. 1. 
23 S07509C, Part LL, Sec. 10; Part EEE, Sec. 2. 
24 S07509C, Part MM, Sec. 1. 
25 Id. 
26 S07509C, Part MM, Sec. 2. 
27 S07509C, Part MM, Sec. 1. Payroll tax payments generally are due quarterly, at the same time an employer is required to remit 
payments of personal income tax withholding.    
28 Preliminary Report, p. 10-12. 
29 S07509C, Part H, Secs. 1, 2 and 3. 
30 S07509C, Part H, Sec. 4. 
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Sales and Use Tax 
Simplification of the sale for resale exemption for prepared food – Part J 

The Budget Act amends N.Y. Tax Law § 1105(d), which imposes sales tax on purchases of food and beverages when 
sold in establishments such as restaurants, taverns, or by caterers, to include a resale provision.31 The added 
provision allows a vendor to purchase food and drink of any nature or food alone exempt from sales tax when the food 
is to be resold in or by restaurants, taverns, or caterers. The vendor shall provide a properly completed resale 
certificate at the time of purchase. This provision is effective on June 1, 2018.32  

 
Credits & Incentives 
Hire-a-Vet tax credit – Part Q 

The Budget Act amends the N.Y. Tax Law to extend the Hire a Vet credit by two years.33 The extension enables 
taxpayers to claim the tax credit for tax years beginning before January 1, 2021 for the hiring of qualified veterans 
that commence employment before January 1, 2020.34 
 

New York Youth Jobs Program – Part R 

The Budget Act amends N.Y. Labor Law and N.Y. Tax Law to generally provide for a 50% increase in the amount of 
tax credits available to taxpayers that hire at-risk youth under the New York Youth Jobs Program.35 These changes are 
effective for tax years beginning on or after January 1, 2018.36  Further, beginning on or after January 1, 2019, 
qualified employers would be required to comply with enhanced reporting requirements.37 

 

New York Low Income Housing credit – Part PP 
The Budget Act amends N.Y. Public Housing Law to allow transferability of the New York Low-Income Housing Credit, 

in whole or in part, to a transferee person or entity.38   
 
Considerations 
The Budget Act reflects certain changes to New York/New York City corporate and personal income taxes in response 
to federal tax reform, though additional changes may be forthcoming.  In its Preliminary Report on the Federal Tax 
Cuts and Jobs Act, the Department stated that given the far-reaching nature of federal tax reform, New York will need 

to “undertake extensive analysis as it considers how best to respond to its consequential reforms, and the law’s 

impacts will need to be examined over time.”  Taxpayers impacted by the enactment of the Budget Act or federal tax 
reform as applied to New York State/City tax law should consult with their New York tax advisors for further 
assistance.  

Contacts:  

If you have questions regarding any tax law changes included in the Budget Act on other New York tax matters, 
please contact any of the following Deloitte Tax professionals: 

                                                

31 S07509C, Part J, Sec. 1. 
32 S07509C, Part J, Sec. 2. 
33 S07509C, Part Q, Secs. 1 and 2. 
34 S07509C, Part Q, Sec. 4. 
35 S07509C, Part R, Secs. 1, 4 and 7. 
36 S07509C, Part R, Sec. 10. 
37 S07509C, Part R, Secs. 2,3,5,6,8,9 and 10. 
38 S07509C, Part PP, Secs 1 and 2. 

Abe Teicher 

Tax Partner, Income/Franchise 

Deloitte Tax LLP, New York 
+1 212 436 3370 
ateicher@deloitte.com 

Don Roveto 

Tax Partner, Income/Franchise 

Deloitte Tax LLP, New York 
+1 212 492 2276 
droveto@deloitte.com 

Jack Trachtenberg 

Tax Principal, Income/Franchise 

Deloitte Tax LLP, New York 
+1 212 436.4324 
jtrachtenberg@deloitte.com 

mailto:ateicher@deloitte.com
mailto:droveto@deloitte.com
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The authors of this alert would like to acknowledge the contributions of Anna Uger to the drafting process. Anna is a 
Tax Consultant working in the McLean Multistate Tax practice of Deloitte Tax LLP. 
 
For further information, visit our website at www.deloitte.com 

Follow @DeloitteTax 
 

This alert contains general information only and Deloitte is not, by means of this alert, rendering accounting, business, financial, investment, legal, tax, 

or other professional advice or services. This alert is not a substitute for such professional advice or services, nor should it be used as a basis for any 

decision or action that may affect your business. Before making any decision or taking any action that may affect your business, you should consult a 

qualified professional adviser. Deloitte shall not be responsible for any loss sustained by any person who relies on this alert. 

 

About Deloitte 

Deloitte refers to Deloitte Tax LLP, a subsidiary of Deloitte LLP. Please see www.deloitte.com/about to learn more about our legal structure. Certain 

services may not be available to attest clients under the rules and regulations of public accounting. 

Copyright © 2018 Deloitte Development LLC. All rights reserved. 

Member of Deloitte Touche Tohmatsu Limited 

 

Ken Jewell 
Tax Managing Director, 
Washington National Tax 
Deloitte Tax LLP, Parsippany 
+1 973 602 4309 
kjewell@deloitte.com 

Dennis O’Toole 
Tax Managing Director, 
Income/Franchise 
Deloitte Tax LLP, New York 
+1 212 436 6136 
deotoole@deloitte.com 

Doug Tyler  
Tax Managing Director, Credits 
& Incentives 
Deloitte Tax LLP, New York 
+1 212 436 3703 
dtyler@deloitte.com 

 
Phil Lee 
Tax Managing Director, Sales/Use 
Deloitte Tax LLP, Jericho 
+1 516 918 7809 

philee@deloitte.com 

 
Mary Jo Brady 
Tax Senior Manager, 
Income/Franchise 
Deloitte Tax LLP, Jericho 

+1 516 918 7087 
mabrady@deloitte.com 

 
Irene Manos 
Tax Senior Manager, Credits & 
Incentives 
Deloitte Tax LLP, Stamford 

+1 917 371 7880 
imanos@deloitte.com   
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