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While companies of all sizes may 
be impacted by the Wayfair ruling, 
remote sellers, e-commerce, non-

US organizations with inbound 
sales, and companies with limited 

nexus currently and/or a limited tax 
systems footprint are expected to 

be the most affected.

The US Supreme Court’s June 2018 ruling in 
Wayfair, Inc. et al.1  ("Wayfair") has shifted the 
ground under online retailers, consumers, 
and state tax authorities across the 
country. In the wake of this historic decision 
overturning the decades-old physical 
presence nexus rule for sales and use tax 
collection, states now have broader authority 
to require online retailers to collect and remit 
sales tax on taxable sales into a state. 

While some online retailers already collected 
sales tax prior to the ruling, more could now 
be compelled to do so. According to a recent 
Deloitte Dbriefs webcast poll, retailers are 
at different stages of readiness for such 

a requirement. Among nearly 5,500 poll 
participants, approximately 75 percent said 
their business is not at all or only somewhat 
prepared to calculate, collect, and remit sales 
tax. Only one in five respondents indicated 
being very prepared.2 

Online sellers should seek an awareness of 
how the decision is likely to result in changes 
to states’ sales and use tax laws in states 
where they sell products and services, what 
questions remain regarding the impact of the 
Wayfair decision at both the state and federal 
level, and the potential financial reporting 
implications.
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An overview of  
Wayfair  
In Wayfair, the court overturned the 1992 
Supreme Court ruling in Quill Corp. v. North 
Dakota3 ("Quill"), which had interpreted the 
“substantial nexus” requirement of the 
dormant Commerce Clause jurisprudence as 
requiring a “physical presence” (i.e., offices, 
branches, warehouses, employees, and 
activities of independent contractors) in a 
state in order for a state to impose a sales 
tax collection requirement on sellers. 

In a relatively rare instance of the court 
overturning a prior Supreme Court ruling, a 
five-justice majority ruled that the physical 
presence requirement promulgated under 
Quill and the earlier National Bellas Hess, 
Inc. v. Dept. of Revenue of Ill.4  decision was 
an “unsound and incorrect” interpretation 
of the Commerce Clause.5 In reaching this 
conclusion, the majority made a number 
of observations relative to the current 
economic environment:

•  Interstate retailers with physical presence 
in the state are put at a disadvantage to 
online and remote retailers.6

•  Quill’s physical presence rule is outdated 
considering the “Internet’s prevalence and 
power.” 7

•  The physical presence requirement 
disregards the “extensive virtual 
connections” in a state that typically exist 
for many online retailers.8  

•  The “revenue shortfall faced by states” is 
due to the physical presence requirement.9  

In overturning Quill, the court departed from 
the principle of stare decisis, the doctrine 
of standing by previous court decisions. 
The court found that the doctrine could no 

longer justify the court’s prohibition on the 
valid exercise of a state’s sovereign power to 
tax or collect tax revenues on transactions 
with residents in the state based on an 
unclear and inapplicable physical presence 
standard.10  Acknowledging that Congress 
has the authority to change the physical 
presence rule, the court stated, however, 
that it is not proper for the court to ask 
lawmakers to address a “false constitutional 
premise”11  created by the court itself in its 
earlier Quill decision.12

In looking specifically at the statute before 
them, the court also noted that the South 
Dakota law has “several features that appear 
designed to prevent discrimination against 
or undue burdens to interstate commerce.”13  

•  Thresholds make law applicable to sellers 
that deliver more than $100,000 of goods 
or services or engage in 200 or more 
separate transactions in South Dakota.14  

•  The injunction provided in the law 
“ensures that no obligation to remit the 
sales tax may be applied retroactively.”15  

•  South Dakota adopted the Streamlined 
Sales and Use Tax Agreement requiring 
certain standardization within the 
sales and use tax statutes “to reduce 
administrative and compliance costs” for 
remote sellers.16 

Along with its far-reaching implications, the 
Wayfair decision is notable for the speed at 
which it progressed through the courts. The 
case took just 26 months from its April 2016 
filing in South Dakota state circuit court to the 
US Supreme Court’s decision in June 2018.17  

 

The main reasons the US Supreme 
Court found for overturning Quill are 
the following:

•  The application of a physical 
presence requirement is an “incorrect 
interpretation of the Commerce 
Clause” particularly when measured 
in a vastly expanded e-commerce 
marketplace.

•  South Dakota’s law does not violate 
substantial nexus requirements 
because remote sellers have the 
potential to maintain a significant 
virtual presence in the state.

•  The principle of stare decisis cannot 
stand when it prohibits states from 
exercising lawful powers. 
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One factor perhaps contributing to Wayfair's 
quick journey through the courts was the 
relatively straightforward question of the 
ongoing appropriateness of a physical 
presence standard for sales and use 
tax nexus. Even with the court’s holding 
that physical presence is no longer a 
requirement, the court’s decision creates 
numerous follow-up considerations for 
sellers, state tax authorities, and lawmakers 
that include the following: 

Nexus alignment. States with previously 
enacted sales- and/or transaction-based 
economic nexus rules in place prior to 
the Wayfair decision are expected to offer 
clarification and new guidance in light of 
the ruling. Also, a number of states can be 
expected to introduce legislation in the next 
few months to align state nexus provisions 
with those addressed in Wayfair.

Retroactivity. A significant question for 
online retailers is whether states will pursue 
back taxes on online transactions in light 
of the Wayfair ruling. In fact, during the 
recent Dbriefs webcast, four out of five 
respondents to the online poll indicated that 
they were “somewhat concerned” or “very 
concerned” about what various states may 
do in response to the Wayfair decision. In 
a Wayfair amicus brief, 41 states assured 
the court that “retroactive application of 
any new decision would be unlikely and 
limited.”18 Since the date of the Dbriefs 
webcast, many states have issued guidance 
indicating that they plan on enforcing their 
economic nexus statutes prospectively 
beginning with effective or enforcement 
date in the near future for their sales and 

use tax obligations;19 however, a few states 
have remote seller statutes with effective 
and enforceable dates of July 1, 2018, or 
earlier.20 The manner in which states are 
approaching retroactivity or providing 
other guidance or responsive legislation is a 
closely watched consideration.

Burden. The South Dakota law at issue 
in Wayfair requires a retailer to meet a 
threshold of at least $100,000 in sales 
or 200 separate transactions in order 
to subject the retailers to a collection 
requirement in that state. Further, the law 
explicitly provides that the law will not be 
retroactively applied. In addition, South 
Dakota is a participating state in the model 
Streamlined Sales Tax Project.21 The court 
noted in its opinion that South Dakota’s 
statute appeared to provide protections 
against undue burdens on retailers and 
discrimination of interstate commerce.22  
However, the question remains: If another 
state’s statute lacks or has lesser sales/
transactional thresholds than the South 
Dakota’s statute addressed in Wayfair, will 
such nexus statute pass constitutional 
muster? 

US Congress. The Marketplace Fairness 
Act was first introduced in the US Congress 
in 2011 and reintroduced in 2013. The 
bill’s intent is to provide federal-level 
authorization for states to collect sales 
and use tax from sellers with no physical 
presence in their jurisdictions. It remains 
to be seen whether Congress will act on 
the measure or other legislation aimed at 
reducing compliance complexity. 

Many questions  
still remain
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Early action by 
online retailers 
is important
Online retailers should take actions to 
address the changes expected to come 
from Wayfair (see Figure 1). The first is to 
identify and prioritize the jurisdictions 
relevant to the company’s business. 
The second is to determine the existing 
statutory regimes in those jurisdictions. 
The third is to determine what systems, 
processes, and information may be 
required to meet new tax filing policies. 

These actions can provide the framework 
for a company to evaluate its nexus 
indicia—the taxability of goods or services 
in that jurisdiction, especially digital goods 
and services such as cloud and software as 
a service; the capability to identify relevant 
transactions for nexus purposes; and 
the dollar amount of exposure. For many 
online retailers, especially mid-size and 
smaller ones, this may prove challenging. 
In the recent Dbriefs webcast poll, nearly 
one-third (32 percent) of respondents said 
taxability decisions would be their biggest 

compliance challenge in the wake of the 
Wayfair ruling, while another 25 percent 
said that the biggest compliance challenge 
would be calculating and remitting sales tax.

Different types of online offerings to 
customers—services versus goods, for 
example, or streaming versus other 
methods of delivery—may have distinct 
sourcing and taxability characteristics. 
Evaluation of existing systems and 
infrastructure should be done to 
determine their capacity to support 
proper taxability decisions and proper 
sourcing rules. 

The actions described above can provide 
the foundation to guide how the company 
registers in relevant jurisdictions, 
establishes compliance, and remits 
taxes owed. Factors to consider include 
potential voluntary disclosure, existing 
state tax amnesty programs, and other 
incentive programs that a state may 

establish to mitigate taxpayer burdens in 
response to Wayfair. 

Other tax impacts should also be 
considered, such as income or franchise 
taxes, gross receipts-type taxes such 
as the State of Washington’s business 
and occupation (B&O) tax, and the Ohio 
commercial activity tax (CAT). 

Finally, companies will need to consider 
how the decision in Wayfair may impact 
their financial reporting, including 
whether a previously unrecorded tax 
exposure or a requirement to accrue 
going forward exists based on the 
provisions of the Financial Accounting 
Standard Board’s (FASB’s) Accounting 
Standard Codification ASC450 or 740. 
Companies may wish to revisit positions 
they have taken for sales and use tax 
collection purposes regarding the 
need for physical presence to establish 
substantial nexus.

Figure 1. Steps companies can take in the wake of Wayfair
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Systems 
considerations

Figure 2. Systems/technology overview
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The United States has approximately 12,000 
state and local taxing jurisdictions with 
varying sales and use tax regulations. Even 
with the current fluidity of the state and 
local tax legislation, online sellers can take 
steps to adapt their systems and processes 
(see Figure 2) to the changes resulting 
from Wayfair (see Proactively addressing 
uncertainty).

Enterprise resource planning (ERP) systems 
provide the backbone of many companies’ 
financial and corporate reporting systems. 
Companies need information from ERP 
systems, as well as e-commerce and other 
types of systems that store customer and 

other information, in their efforts to comply 
with state and local regulations around 
sales and use tax. 

The ERP systems also typically have 
detailed information on what products and 
services were sold, to whom they were sold, 
and for what value. These systems could 
also have detailed information on what has 
been purchased, how goods and services 
are consumed and used, and how those 
transactions are ultimately counted for tax 
purposes and returned into the sales and 
purchasing aspects of the organization. 

ERP systems also normally interface with 
third-party tax software, which many 

businesses use to determine taxability of 
goods and services. The systems, working 
together, can help companies stay abreast 
of state and local taxability rules, tax rates, 
and exemptions that companies may opt 
to take. Nexus is a key consideration in 
third-party tax software configuration and, 
thus, is likely to need to be reviewed in light 
of Wayfair. 

Companies can address the system and 
process issues related to Wayfair by 
evaluating the changes required, informing 
IT and process owners of proposed 
changes, and implementing adjustments to 
existing systems or installing new systems. 
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 In the recent Dbriefs webcast poll, about 
two-thirds of respondents indicated that 
their company is “not at all nimble” or only 
“somewhat nimble” not only from a systems 
perspective but also including process and 
change management for operations and 
corporate that will be needed due to the 
Wayfair decision. An analysis of various 
factors can help businesses prepare for 
post-Wayfair compliance even as states 
are enacting legislation and issuing 
administrative guidance, including:

 •   Which current systems, business models, 
and processes are affected by the Wayfair 
decision?

 •   Are systems in place to begin calculating 
and remitting sales tax, or will new IT 
implementations and expansion of 
existing capabilities be required?

 •   How will current sales of products or 
services be characterized for sales 
tax base purposes in relevant state 
jurisdictions? Will adjustments be needed 
in the item/product categories within the 
ERP/accounting system? 

 •   Is required customer data available to 
determine how to properly source sales if 
a sales and use tax obligation is imposed?

 •   In states with notification requirements, 
is compliance fulfilled through 
notification, voluntary registration, or 
another approach?

 •   Does the potential increased compliance 
burden make outsourcing of sales and 
use tax compliance functions to an 
external tax adviser a cost-effective 
alternative?

Looking ahead

The many ripple effects of the Wayfair 
decision could take years to become clear. 
In the meantime, the business community, 
state tax authorities, and lawmakers have 
much work ahead. Businesses should 
monitor state developments closely and 
respond quickly to the Wayfair ruling 
to avoid potential uncollected and/or 
unreported tax liabilities.

Post-Wayfair case: The path forward for sales and use tax reporting

Tax executives can take several 
steps to prepare their business 
for the potential impacts from 
the Wayfair ruling:

 •   Learn about the ruling’s 
scope and impact on the tax 
function, IT, and the broader 
organization.

 •   Educate stakeholders in the 
tax function, IT, finance, and 
C-suite regarding the ruling’s 
impact on the business, 
operations, and the cost of 
compliance.

 •   Assess the ruling’s effect 
on current operations 
and footprint, as well as 
anticipated strategic and 
operational changes.

 •   Identify and prioritize needs 
with tax, IT, and operations, 
giving consideration to IT 
system requirements.

 •   Develop a proposed solution 
roadmap and timeline to 
address gaps and potential 
exposure areas.

 •   Manage organizational change 
and continue to educate the 
organization regarding the 
impact of Wayfair over time. 

Thriving in a  
post-Wayfair era

Proactively 
addressing 
uncertainty
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1. South Dakota v. Wayfair, Inc., et al., No. 17-494 

( June 21, 2018) 585 U.S. ___. A copy of the decision 
is available here.

2. Recording of the Deloitte Dbrief Webcast, 
“SCOTUS on Wayfair case: The path forward for 
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available here. 
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United States Territories, and the District of 
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18–21, Wayfair, Inc., No. 17-494.

19.  For example, see Alabama, Ala. Reg. 810-6-2-.90.3; 
Indiana, Ind. Code Ann. §6-2.5-2-1(c); Iowa, Iowa 
Code Ann. §423.14A(2-3); Kentucky, Ky. Rev. Stat. 
Ann. §139.340(2)(g); Maryland, Proposed Md. 
Regs. Code §03.06.01.33.

20. For example, see Hawaii, Haw. Rev. Stat. §237-
24(18); Maine, Me. Rev. Stat. Ann. tit. 36, § 1951-
B(3); Massachusetts, 830 CMR 64H.1.7(3); Rhode 
Island, R.I. Gen. Laws § 44-18.2-3(A).

21.  Current members of the Streamlined Sales tax are 
available at http://www.streamlinedsalestax.org/.

22. It should be noted that the ultimate question of 
the constitutionality of South Dakota’s law was 
not answered by the court in the Wayfair decision; 
to be potentially addressed by the South Dakota 
Supreme Court on remand. 
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