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State Tax Haven Laws: Expanding the Water’s-Edge Group
Introduction
The term “tax haven” may lack a precise, universal definition, but one can recognize the
general characteristics: tax rates that range from low to nonexistent, a lack of transparency, no
effective exchange of relevant information, and no requirement that the taxpayer have
substantial business activity in the jurisdiction. Similarly, the annual US income tax benefit
gained by multinational taxpayers through use of foreign tax havens (or, depending on your
perspective, the amount of tax revenue allegedly “lost”) is also difficult to quantify. However, by
any measure, the total annual dollar amount of tax benefit or lost tax revenue may be roughly
estimated in the billions of dollars.
Many state governments are also paying dose attention to the issue because they perceive a
corresponding loss of state tax revenue. Most states impose corporate income taxes and
generally use federal taxable income as the starting point for calculating state taxable income.
Accordingly, if a dollar of income is not in federal taxable income, that dollar will also generally
escape taxation in many states. Given the amount of alleged revenue loss at the federal level,
it should be no surprise that some of the estimates for the state tax revenue loss are also
substantial.
With significant tax revenue at stake, the absence of a uniform approach from Congress, and
the near-universal requirement of state governments to operate under balanced budgets,
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many state governments have considered or have already adopted their own measures to tax
income allegedly shielded by taxpayer use of tax havens.
Seven jurisdictions – Montana, Oregon, Alaska, West Virginia, Rhode Island, Connecticut, and
the District of Columbia – have enacted their own laws to tax this income. This article will
briefly examine each jurisdiction’s tax haven laws and will offer insights into the relative
strengths and weaknesses of the respective measures.
Montana
In 2003 Montana became the first state to adopt a tax haven law. Montana requires corporate
taxpayers engaged in a unitary business to file combined corporate income tax returns
worldwide unless a valid water’s-edge election is made. Therefore, Montana’s tax haven
provision is only relevant for electing taxpayers that file as a water’s-edge group because
taxpayers filing worldwide combined returns will already include the tax haven entities in the
return. A Montana corporate taxpayer filing a combined return under a water’s-edge election
must include in the Montana combined return, inter alia, the taxable income and apportionment
of unitary affiliates that are incorporated in any one of 40 listed tax haven jurisdictions. The
Montana Department of Revenue must report to the State Legislature every two years with an
update regarding the countries that could be considered tax havens and thus be on the
Montana list.
Specifically designating tax haven jurisdictions, occasionally referred to as the “blacklist”
approach, simultaneously offers the benefits of clarity and simplicity while inviting the burden of
controversy. Listing specific jurisdictions as tax havens makes it easy for all interested parties
to determine whether the state considers a specific entity to be incorporated in a tax haven.
Montana law provides that the connection to the jurisdiction is based solely on where the
business entity is incorporated, regardless of where the entity conducts business or what taxes
it pays. As will be discussed below, other state tax haven laws focus on where the corporation
is doing business, which can be more difficult to ascertain.
The benefits of simplicity can have downsides. For example, by focusing solely on where an
entity is incorporated, Montana’s law ignores the nature of the corporation’s business activity
and where that activity occurs, which could lead to results contrary to the purpose of the state’s
tax haven law. State tax haven laws are often promoted as a means for a state to tax income
that a taxpayer has shifted outside the United States, such as transferring intangible assets to
offshore subsidiaries. However, under the Montana approach, the state does not need to show
that such income shifting has occurred. For example, a Montana taxpayer that has a unitary
affiliate incorporated in Luxembourg that operates a manufacturing facility in France and sells
the products throughout Europe and Asia would also be considered having a tax haven affiliate
even if there is no shifting of US-sourced income to the Luxembourg corporation. In such a
scenario, the fact that the manufacturing entity may pay substantial amounts of tax in France
(the site of its manufacturing facility) or any other jurisdiction would be irrelevant to its status as
a tax haven entity.
Designating countries as tax havens also invites political controversy. As one could expect,
countries generally do not appreciate being designated as tax havens. Montana has recently
received communications opposing the tax haven designation from representatives of Ireland,
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Luxembourg, Switzerland, and the Netherlands, some of which referenced potential reduced
direct foreign investment in Montana. It is reasonable that a nation identified as a tax haven
would consider retaliatory policies in response to such a designation, particularly after
representatives of the country have voiced their opposition to the state.
While the tax haven law of Montana may have an adverse effect on some taxpayers, they may
have an opportunity to mitigate those effects. As noted previously, the tax haven law applies
only to taxpayers that have filed a water’s-edge election because if a Montana taxpayer files
on a worldwide basis, the taxpayer should include all its unitary affiliates in its Montana return
rather than just those incorporated in tax havens. It is possible that a taxpayer may be in a
better position filing on a worldwide basis than on a water’s-edge basis that includes tax haven
entities. The Montana water’s-edge election is made for renewable three-year periods.
Accordingly, water’s-edge taxpayers affected by Montana’s tax haven law should compare the
water’s-edge method with the worldwide combined filing method to determine if making or
renewing the water’s-edge election would be beneficial.
Oregon
Oregon followed Montana’s lead in 2013 and adopted its first tax haven statute. Unlike
Montana, Oregon is generally a water’s-edge jurisdiction that follows the federal consolidated
return and does not allow for worldwide combined filing. For tax years beginning on or after
January 1, 2014, Oregon requires taxpayers to include in the Oregon consolidated return
unitary affiliates incorporated in listed jurisdictions. The tax haven list of jurisdictions was
derived from Montana’s list, except that Oregon does not include Panama. Similar to Montana,
the Oregon tax haven statute requires the Oregon DOR to report to the Legislative Assembly
every two years with recommendations for additions to or deletions from the list.
On January 1, 2015, the Oregon DOR submitted its report recommending the addition of
several countries, including the Netherlands, Switzerland, Guatemala, Hong Kong, Trinidad
and Tobago, and the five jurisdictions that formerly made up the Netherlands Antilles. The
report also recommended the removal of Monaco.
Oregon’s 2015 tax haven legislation received more attention than its 2013 legislation. When
initially proposed in 2013, Oregon’s tax haven law was merely one part of a larger legislative
package of tax increases and spending reforms, informally referred to by some as the “grand
bargain.” When the larger legislative effort failed, the 2013 legislature passed the tax haven
portion of the package but without extensive debate.
In the 2015 legislative session, the Oregon tax haven bills received written objections from the
governments of several countries as well as in-person testimony from Dutch representatives.
The affected governments were not pleased with the state’s efforts to designate them as tax
havens. The Netherlands emphasized its importance and scope as a “major industrial and
trading country, deeply integrated into the European Union,” that is far more than a home for
holding companies licensing intellectual property to US businesses. Based in part on that
testimony, the Oregon legislature became aware that blacklisting based on where companies
are incorporated could have the unintended consequence of taxing companies that were not
actually benefiting from a tax haven.
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The Oregon blacklist debate also highlighted the arbitrary nature of the list and that the
approach put state legislatures in the position of picking winners and losers. For example,
neither Montana nor Oregon lists Ireland as a tax haven despite the belief of some that Ireland
qualifies. This could possibly expose the Oregon tax haven law to constitutional challenge.
Members of the House Revenue Committee were aware that by focusing on the income
earned by corporations incorporated in listed jurisdictions, Oregon may be taxing income that
was not directly connected to the unitary business activity engaged in by the taxpayer in
Oregon, and that was not the purpose of the statute.
To reflect that concern, the Oregon legislature considered amendments to Oregon’s tax haven
law that would have attempted to bifurcate income earned by the unitary affiliates incorporated
in listed jurisdictions into two categories – income earned by the US business (and therefore
subject to tax in Oregon) and income earned from foreign jurisdictions (and therefore not
taxable in Oregon). Ultimately, the legislature was unable to draft satisfactory legislation and
instead “solved” the problem by putting the responsibility for bifurcating the income of the
foreign affiliates onto the taxpayer through the use of alternative apportionment petitions to be
attached to the Oregon corporate excise tax return.
The 2015 changes, which go into effect for tax years beginning on or after January 1, 2016,
added Guatemala as well as Trinidad and Tobago to the list of tax haven jurisdictions,
removed Monaco, and reflected the dissolution of the Netherlands Antilles by adding Bonaire,
Curacao, Saba, Sint Eustatius and Sint Maarten to the list. Ultimately, the legislature refused to
act on the DOR’s recommendation that other countries (for example, the Netherlands,
Switzerland, and Hong Kong) be added to the state’s tax havens list.
The debate in Oregon highlighted many of the same issues first raised in Montana. However,
despite those issues, and the dissatisfaction with Oregon’s blacklist approach expressed by
some Oregon lawmakers, Oregon has retained and expanded its tax haven laws.
In one other intriguing change, Oregon’s 2015 legislation also added a provision to the Oregon
statutes establishing criteria the DOR must use to determine whether an entity is a tax haven.
The criteria mirror those adopted by the Multistate Tax Commission (discussed in greater
detail below). Oregon’s enactment of those criteria does not change Oregon’s blacklist
approach but provides guidelines that will be used for future DOR recommendations. Perhaps
unexpectedly, the legislation does not state whether the legislature must use those criteria to
evaluate the department’s recommendations. The inclusion of those criteria in the Oregon
statutes also raises the possibility that a jurisdiction, dissatisfied with its inclusion on the list,
could use those criteria to challenge its designation as a tax haven by the legislature (that is,
the country could offer evidence that the jurisdiction does not satisfy the statutory criteria).
Alaska
Other states have adopted different methods to combat the use of tax havens. Alaska, for
example, requires most taxpayers to file on a water’s-edge basis, although oil and gas
companies are required to file on a worldwide combined basis. For taxpayers that file on a
water’s-edge basis, the water’s-edge combined group includes, inter alia, entities that are
either incorporated or doing business in tax haven jurisdictions.
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That provision differs from the Montana and Oregon tax haven approaches in two key
respects.
First, while Montana and Oregon focus solely on where the entity is incorporated, the Alaska
standard includes both the jurisdiction of incorporation and the jurisdictions in which the foreign
affiliate is doing business. By connecting the tax haven definition to where taxpayers are doing
business, the Alaska tax haven statute is connecting its definition more closely to the general
apportionment concept of state taxation, which generally attempts to source income to
jurisdictions based on the extent of the taxpayer’s business activity.
The other key difference between Alaska’s tax haven regime and those of Montana and
Oregon is that Alaska does not list specific jurisdictions as tax havens but instead adopts its
own substantive definition. Alaska tax law defines a tax haven as:
A country that does not impose an income tax, or that imposes an income tax at a rate lower
than 90 percent of the United States income tax rate on the income tax base of the corporation
in the United States, if (A) 50 percent or more of the sales, purchases, or payments of income
or expenses, exclusive of payments for intangible property, of the corporation are made
directly or indirectly to one or more members of a group of corporations filing under the water’s
edge combined reporting method; (B) the corporation does not conduct significant economic
activity.
By using that definition, Alaska avoids some of the issues that were raised during the recent
discussion of Oregon’s blacklist approach. The Alaska definition uses two criteria to define
corporations that are subject to Alaska’s tax haven regime: corporations that enter into
substantial intercompany transactions with other members of the water’s-edge filing group and
corporations that do not conduct significant economic activity. Under Alaska’s approach, if a
foreign unitary affiliate is incorporated or does business in a jurisdiction that otherwise qualifies
as a tax haven (for example, does not impose an income tax) but does not enter into
substantial intercompany transactions as defined by Alaska statute and engages in significant
economic activity, then the corporation is not in the Alaska water’s-edge group. That provision
may help mitigate the risk of Alaska taxing the legitimate operating income of foreign unitary
affiliates.
While Alaska’s approach may be more flexible and tailored more specifically to address the
alleged abuses created by foreign tax havens than the Montana and Oregon blacklist regimes,
it requires that the taxpayer make a more complex determination as to whether it is subject to
Alaska’s tax haven system. In Montana and Oregon, the taxpayer need only look to where its
unitary foreign affiliates are incorporated. For Alaska purposes, the taxpayer must also look to
(a) where its foreign unitary affiliates are doing business; (b) whether the foreign jurisdiction
imposes a net income tax; (c) if a net income tax is imposed, how the rates compare with the
US corporate income tax rate; and (d) the business activities of the foreign unitary affiliate.
While a determination of whether a taxpayer is subject to the Montana or Oregon approaches
is relatively simple, the Alaska determination could require an extensive analysis that must be
updated or reviewed annually.
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The MTC Model: West Virginia, Rhode Island, and Connecticut
As part of its various initiatives to promote uniformity across state tax regimes, the MTC has
adopted a Model Statute for Combined Reporting. The model statute provides for a default
worldwide combined filing method, but for taxpayers that elect to file a water’s-edge return, the
model statute specifies that the taxable income and apportionment of the combined group
include “the entire income and apportionment factors of any member that is doing business in
a tax haven.”
The model statute initially incorporated the list of tax haven regimes identified by the
Organisation for Economic Cooperation and Development as a tax haven or as “having a
harmful preferential tax regime.” In 2000 the OECD published a report specifying those
jurisdictions, but by 2009 each of the jurisdictions had either made changes or committed to
make changes to the satisfaction of the OECD that they should no longer be listed as tax
havens.
After those changes, the MTC updated the model statute to provide that a tax haven
jurisdiction is any jurisdiction that has no or nominal effective tax on the relevant income and:
•
•

•
•
•

Has laws or practices that prevent effective exchange of information for tax purposes
with other governments on taxpayers benefiting from the tax regime;
Has a tax regime that lacks transparency (a tax regime lacks transparency if the details
of the legislative, legal, or administrative provisions are not open and apparent or are
not consistently applied among similarly situated taxpayers or if the information needed
by tax authorities to determine a taxpayer’s correct tax liability, such as accounting
records and underlying documentation, is not adequately available);
Facilitates the establishment of foreign-owned entities without the need for a local
substantive presence or prohibits those entities from having commercial impact on the
local economy;
Explicitly or implicitly excludes the jurisdiction’s resident taxpayers from taking
advantage of the tax regime’s benefits or prohibits enterprises that benefit from the
regime from operating in the jurisdiction’s domestic market; or
Has created a tax regime that is favorable for tax avoidance, based upon an overall
assessment of relevant factors, including whether the jurisdiction has a significant
untaxed offshore financial/other services sector relative to its overall economy.

The model statute’s definition of a tax haven jurisdiction is considerably more detailed than
either the blacklist approach or Alaska’s more subjective approach. Similar to the Alaska
definition, the model statute focuses on where the given entity is doing business, but unlike
Montana, Oregon, and Alaska, the model statute does not take into account the jurisdiction of
incorporation.
Given that those provisions were originally conceived by the OECD, which is not a taxing
agency but an organization designed to promote both the “economic and social well-being of
people around the world,” they can be seen as reasonably objective in terms of tax policy as
opposed to proposed provisions drafted by a particular industry or special interest group.
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Perhaps as a result, those criteria are extensively detailed and involve the most complexity in
terms of determining whether a particular jurisdiction qualifies as a tax haven.
Notwithstanding the potential complexity required to evaluate those criteria, some states are
looking to the provisions when adopting their own tax haven regimes. For example, for tax
years beginning in 2009, West Virginia requires taxpayers to file on a combined basis, and
taxpayers filing under a water’s-edge election must include members that are doing business
in a tax haven in the water’s-edge combined return. West Virginia defines a tax haven as a
jurisdiction that, for the tax year at issue, is identified by the OECD as a tax haven or that
meets the criteria adopted by the MTC for defining a tax haven.
Similar to Alaska’s, the West Virginia tax haven regime attempts to exclude from its provisions
those taxpayers that are not using the tax haven to shift income outside US taxation. The West
Virginia statute provides that if the relevant member’s business activity in the tax haven is
“entirely outside the scope of the laws, provision and practices that cause the jurisdiction to
meet the criteria” of a tax haven, the member is not considered to be doing business in a tax
haven.
By adopting a measure consistent with the MTC provisions, the West Virginia State Legislature
advances the cause of uniformity among state taxing authorities. While uniformity in state
taxation is widely considered a laudable goal, to date only a small number of states have
adopted tax haven provisions that are also based on the MTC provisions.
For example, for tax years beginning on or after January 1, 2015, Rhode Island has adopted a
mandatory water’s edge combined filing regime. As part of that regime, Rhode Island adopted
a definition of tax haven that mirrors the MTC definition. Unfortunately for advocates of
uniformity, other than using the MTC’s definition, the Rhode Island tax haven regime does not
strictly follow the provisions of any other state or the MTC.
A basic overview of Rhode Island’s complex combined return regime that applies to tax years
beginning on or after January 1, 2015, is necessary to understand how Rhode Island tax law
addresses tax havens. In general, a combined return is mandatory for C corporations that are
engaged in a unitary business in which the corporations have more than 50 percent of their
voting stock owned by a common owner (directly or indirectly).
The complexity of the Rhode Island combined group rules quickly becomes apparent. Any
corporation that is not incorporated in the United States will be excluded from the Rhode Island
combined return if its sales factor outside the United States is 80 percent or more. However, if
a non-US corporation is in the Rhode Island combined group, the income and apportionment
factors of that corporation are excluded from the combined group’s taxable income to the
extent that entity’s income is subject to the provisions of a federal tax treaty.
That exclusion, however, does not apply if the non-US corporation is organized in a tax haven
country, as defined by Rhode Island law. Thus, the income and apportionment factors of a
corporation organized in a tax haven country would be in the Rhode Island combined return.
There is an exception to that exception, however. If the non-US corporation is incorporated in a
tax haven country that has a tax treaty with the United States, that corporation’s income
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subject to the federal tax treaty, as well as corresponding expenses and apportionment factors,
will be excluded from the Rhode Island combined return if either:
•
•

The transactions conducted between the non-US corporation and the other members of
the combined group are conducted at arm’s length and not with the principal purpose of
avoiding the payment of Rhode Island corporate income taxes; or
The member establishes that the inclusion of such net income in the combined group’s
net income is unreasonable.

Despite its complexity, the Rhode Island tax haven regime may have the narrowest
applicability of any state tax haven provision. The tax haven designation is relevant only if a
corporation has its income excluded from Rhode Island taxation under a tax treaty with the
United States, and then is subject to its own exceptions. Unlike the blacklist approach, which
has no exceptions, the Rhode Island regime appears to be narrowly tailored in an attempt to
tax only income that has been improperly shielded from Rhode Island taxation.
Connecticut also adopted its own tax haven regime in 2015, and it applies for tax years
beginning on or after January 1, 2016, along with the state’s new mandatory combined
reporting regime. The default filing method for Connecticut is the water’s-edge method, but
taxpayers will be able to elect to file on a worldwide combined basis.
For Connecticut taxpayers filing on a water’s-edge basis, the Connecticut combined group will
include any member that is incorporated in a jurisdiction determined by the tax commissioner
to be a tax haven “unless it is proven to the satisfaction of the commissioner that such member
is incorporated in a tax haven for a legitimate business purpose.”
The Connecticut approach is an unusual blending of the blacklist and MTC-model approaches.
As stated above, the commissioner must determine whether a jurisdiction is a tax haven, but
for that purpose, Connecticut’s tax haven definition closely follows the MTC definition, although
there is no requirement that the regime in question impose “no or nominal tax on income.”
While those laws take effect on January 1, 2016, the commissioner will be required to publish
a list of tax haven jurisdictions by September 30, 2016, and the list shall apply from January 1,
2016, until superseded by a subsequent list published by the commissioner.
The Connecticut tax haven regime offers a few protections for affected taxpayers. First, the
taxpayer may consider filing on a worldwide combined basis. Second, and perhaps more
important, the taxpayer may also attempt to demonstrate to the commissioner’s satisfaction
that the taxpayer is incorporated in the tax haven for a “legitimate business purpose.” The
second option raises several questions involving the amount of evidence that must be provided
by the taxpayer and the standard by which the commissioner will judge the evidence.
However, it is promising for taxpayers that Connecticut at least provides an avenue to show,
based on actual business activity, that the tax haven designation for a jurisdiction should not
operate to adversely affect tax liability.
As mentioned above, the Connecticut tax haven regime incorporates both the MTC approach
to the tax haven issue as well as the blacklist approach. While the state has generally adopted
the MTC’s tax haven definition, it appears to serve only as a guideline for the commissioner to
adopt a blacklist of tax havens. Ultimately, unless the commissioner identifies a jurisdiction as
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a tax haven in published guidance, a jurisdiction will not be considered a tax haven.
Accordingly, while the criteria of a tax haven are set by statute, it remains to be seen how the
commissioner will apply those tests when designating specific jurisdictions. As we have seen
with Oregon and Montana, states can draw different conclusions regarding what jurisdictions
should be designated as tax havens, and Oregon has proved that the legislature may reject
the DOR’s recommendations when it comes to designating a jurisdiction.
By including the list of criteria in the statute that the commissioner must use to adopt its tax
haven blacklist, Connecticut potentially opens the commissioner’s tax haven designations to
legal scrutiny, as both taxpayers and the applicable jurisdictions may seek to challenge the
designations as inconsistent with Connecticut’s adoption of the MTC definition. That is similar
to the issues presented by the Oregon law adopted this year but with one fundamental
difference. The Oregon law provides that the state legislature creates the list of tax havens,
based on the DOR’s recommendations, and it is the department, not the legislature, that is
bound by the MTC’s tax haven criteria. Conversely, the Connecticut regime requires the
commissioner to designate tax havens under statutorily defined criteria. Accordingly, the
Connecticut regime places the MTC definition of tax haven in a much stronger position in the
discussion over what qualifies as a tax haven than does the Oregon regime.
The timing of the commissioner’s publication of the Connecticut list of tax havens may have its
own significance, given that the deadline is well over halfway through the year in which the tax
haven regime becomes effective. Consequently, a taxpayer that is subject to penalties and
interest on underpayment of estimated taxes in 2016 under any retroactively effective list may
wish to consider requesting penalty relief.
The Hybrid Model: District of Columbia adds a blacklist
Effective for tax years beginning after 2010, the District of Columbia adopted a water’s-edge
combined reporting regime that allows for a worldwide combined filing election or for
requirement of worldwide combined reporting when necessary to reflect “proper apportionment
of income of the entire unitary business.” In a water’s-edge return, District taxpayers must
include “the entire net income and apportionment factors of any member [of the District
combined group] that is doing business in a tax haven defined as being engaged in activity
sufficient for that tax haven jurisdiction to impose a tax under United States constitutional
standards.” However, the District provided an exception.
If the member’s business activity within a tax haven is entirely outside the scope of the laws,
provisions, and practices that cause the jurisdiction to meet the criteria of a tax haven, as that
term is defined [in District tax law], the activity of the member shall be treated as not having
been conducted in a tax haven.
That exception, based on the nature of the taxpayer’s business activity in the tax haven,
mirrors the West Virginia exception discussed above. Those two jurisdictions, along with
Alaska, Rhode Island, and Connecticut, recognize that a taxpayer’s presence in a tax haven
jurisdiction may not be motivated by the jurisdiction’s alleged status as a tax haven and,
therefore, have provided a means whereby a taxpayer can establish that it should not be
subject to the state’s tax haven regime. As discussed above, Montana and Oregon generally
do not provide an exception of that type.
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When the District adopted its combined reporting regime, it defined a tax haven by using the
MTC’s model definition. However, on August 11, 2015, District Mayor Muriel Bowser (D)
signed the Fiscal Year 2016 Budget Support Act of 2015 into law. The act provided that it
became effective on October 1, 2015, although the act was subject to a congressional review
period before it officially became law.
Among its provisions, the act contained a “clarification” to the District’s tax haven definition.
While the act retained its definition of a tax haven, it now provides that a tax haven also
includes any one of 39 listed jurisdictions, which is essentially the Montana list of jurisdictions,
except the District excludes Panama. So, unlike any other jurisdictions, the District’s tax haven
law includes both a subjective list and a blacklist of specific jurisdictions. The City Council is to
review that list “biennially or as needed,” while the District’s chief financial officer may submit
amendments to that list of jurisdictions for the council’s consideration.
That combination of standards offers both clarity and the possibility of confusion. Although a
list of jurisdictions will make it easier for taxpayers to identify those jurisdictions that the District
considers to be tax havens, that list is not exclusive. Accordingly, the taxpayer’s inquiry stops
only if it confirms that it has affiliates doing business in listed jurisdictions. Should the taxpayer
have affiliates doing business in other jurisdictions considered by some to be tax havens, such
as Ireland, Hong Kong, and Switzerland, the taxpayer must still apply the subjective criteria to
those jurisdictions. Given that the District is analyzing where those entities are doing business,
which can include a significant number of jurisdictions that could be quite burdensome to
affected taxpayers.
Further, the combined-standard approach raises the question of what happens if a country
changes its tax laws so that it no longer meets the criteria of a tax haven but is still blacklisted
by the District. Presumably, the taxpayer could argue that because of a change in law, the
country does not have the characteristics of a tax haven and, accordingly, should not be
treated as one (that is, an argument similar to the “outside the benefits of the tax haven”
exception adopted by the District). However, any such argument would be contrary to the clear
designation of the jurisdiction as a tax haven.
Unlike Montana and Oregon, which focus on where an entity is incorporated, the District’s
provisions focus on where the entity is doing business. That is an important distinction, as the
doing business standard leads directly to the District’s exception to tax haven treatment,
discussed above, under which taxpayers operate in a manner outside the jurisdiction’s status
as a tax haven.
Conclusion
The tax haven laws of the seven jurisdictions were each adopted with the goal of enabling the
taxation of income that had been shifted by taxpayers overseas, but those laws vary widely in
the methods of taxing such income. Montana and Oregon have adopted a relatively simple
blacklist approach based on where the entities are incorporated. While those provisions are
seemingly arbitrary in their designation of jurisdictions as tax havens and focus solely on
where the entities are incorporated (as opposed to where they are doing business), the
approach offers the benefits of clarity and simplicity, allowing a taxpayer to determine fairly
easily whether it has affiliates incorporated in those jurisdictions. However, Oregon, at least,
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through its recent clarification of the role and importance of using alternative apportionment
petitions to explain how the income and apportionment of those foreign unitary affiliates should
be computed, appears to be acknowledging that simplicity comes with unacceptable costs.
Alaska, Connecticut, the District of Columbia, Rhode Island, and West Virginia offer more
flexible tax haven regimes, each with its own exceptions. Those standards are generally
derived from the OECD/MTC criteria for tax havens, but that is as far as the uniformity seems
to extend. As a result, taxpayers that may be subject to those rules will likely need to invest
substantial time and resources (including significant compliance costs) in determining how the
rules apply and whether an exception may be available.
One common theme throughout all those tax haven laws is the concept of regular updates:
The blacklists are not set in stone, and the subjective tests will need to be applied as the
foreign jurisdictions update and amend their tax laws. As the OECD saw from its original
designation of several countries as tax havens, those countries may object and take further
steps if they are designated as tax havens. Affected taxpayers would be wise to monitor tax
law changes in the tax havens and consider notifying state governments of those changes as
well.
The variety of approaches adopted by the seven jurisdictions in their efforts to address tax
havens may potentially be attributable to the absence of federal guidance. The lack of state
uniformity has resulted in taxpayers spending considerable time and financial resources to
fulfill their obligations to comply with the state laws. The question thus arises whether that
expenditure of taxpayer resources suggests a need for federal legislation that could establish
uniform standards but could also result in unintended consequences for taxpayers.
— Valerie Dickerson (Washington, DC)
Partner
Deloitte Tax LLP
vdickerson@deloitte.com

Scott Schiefelbein (Portland)
Senior Manager
Deloitte Tax LLP
sschiefelbein@deloitte.com

Report of Foreign Bank and Financial Accounts (FinCEN Form 114)
FinCEN Form 114, Report of Foreign Bank and Financial Accounts (“FBAR”), is used to report
a financial interest in or signature authority over a foreign financial account.
A United States person that has a financial interest in or signature authority over foreign
financial accounts must file an FBAR if the aggregate value of the foreign financial accounts
exceeds $10,000 at any time during the calendar year. A United States person means United
States citizens (including minor children); United States residents; entities, including but not
limited to, corporations, partnerships, or limited liability companies created or organized in the
United States or under the laws of the United States; and trusts or estates formed under the
laws of the United States.
A foreign financial account is a financial account located outside of the United States. This
includes accounts maintained with a branch of a United States bank that is physically located
U.S. Inbound Corner
December 2015

Page 11 of 17

Copyright © 2015 Deloitte Development LLC
All rights reserved.
Member of Deloitte Touche Tohmatsu Limited

outside of the United States. A foreign financial account includes, but is not limited to, a
securities, brokerage, savings, demand, checking, deposit, time deposit, or other account
maintained with a financial institution. A financial account also includes a commodity futures or
options account, an insurance policy with a cash value, an annuity policy with a cash value,
and shares in a mutual fund or similar pooled fund.
From and individual taxpayer perspective, a foreign financial account for FBAR reporting
purposes does not include foreign pension accounts maintained by an employer but does
include a foreign retirement accounts maintained by the employee (such as an IRA-type
account).
Currently the FBAR must be electronically filed and must be received by the Department of the
Treasury on or before June 30th of the year immediately following the calendar year being
reported. The June 30 filing date may not be extended.
However, under the recently enacted Surface Transportation and Veterans Health Care
Choice Improvement Act of 2015 (the “Act”), the Act changes this filing deadline to April 15
and, for the first time, allows for an extension of up to six months, making the final deadline
October 15. The Act also provides for an extension that will follow rules similar to those that
allow US citizens and residents with a tax home overseas to file their individual income tax
return on June 15. The new deadline and extension will be applicable with tax years beginning
after December 31, 2015. The Act also provides that for taxpayers required to file an FBAR for
the first time, any penalty for failure to timely request an extension may be waived for tax years
beginning after December 31, 2015.
— John Jennings (Chicago)
Partner
Deloitte Tax LLP
johjennings@deloitte.com

Jason Fox (San Jose)
Senior Manager
Deloitte Tax LLP
jafox@deloitte.com

United Kingdom Tax Alert: Autumn statement 2015 announced
The economy, the deficit and public spending plans for the next five years were the focus of
the UK Chancellor’s autumn statement announced on 25 November 2015.
A key policy announcement during the 2015 general election campaign was the government’s
intention to raise GBP 5 billion by reducing tax avoidance, evasion and tax planning. The
Chancellor announced additional funding for the UK tax authorities (HM Revenue & Customs
or HMRC) and several anti-avoidance measures. However, the latter are targeted at specific
circumstances and the announcements are not expected to impact the majority of multinational
groups.
For detailed coverage and comment on the Autumn Statement, visit Deloitte’s dedicated
website at www.ukbudget.com.
URL: http://www.ukbudget.com/
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Business tax
Corporation tax rate: The Chancellor reaffirmed the government’s commitment to competitive
tax rates for business and made reference to the 18% rate of corporation tax that will take
effect from 1 April 2020. Finance (No. 2) Act 2015 received Royal Assent on 18 November
2015 and, as a result, reductions in the UK corporation tax rate to 19% with effect from 1 April
2017, and 18% with effect from 1 April 2020, have been enacted for purposes of US GAAP,
UK GAAP and IFRS.
Devolution of corporate tax rate for Northern Ireland: The Chancellor gave further details
of the government’s intention to devolve powers relating to corporation tax to the Northern
Ireland Assembly, subject to certain conditions.
The Northern Ireland Assembly has indicated that it wishes to implement a new Northern
Ireland corporation tax rate of 12.5% from April 2018. This will be substantially lower than the
UK corporation tax rate and will increase the competitiveness of Northern Ireland when
compared to the Republic of Ireland.
The UK government already has consulted on the practical implications of implementing a
lower rate of corporation tax for genuine economic activity in Northern Ireland, including
appropriate anti-avoidance legislation. Multinationals should review the proposed regime to
understand how this could impact them from April 2018.
Base erosion and profit shifting (BEPS): The Chancellor announced that finance bill 2016
will introduce legislation with effect from 1 January 2017 that will implement rules designed to
address hybrid mismatches in line with the BEPS recommendations announced in October
2015. There were no further announcements in the autumn statement with regard to BEPS.
The government previously had released a consultation document with respect to action 4 of
the BEPS project (tax deductibility of corporate interest expense); responses to this
consultation should be provided by 14 January 2016, and further details as to the UK’s
approach are expected in early 2016.
Corporation tax on restitution payments: This measure applies an increased rate of
corporation tax of 45% to the interest element of restitution payments arising where companies
are successful in litigation with HMRC.
Enterprise zones and business rates
The Chancellor announced the establishment or extension of 26 enterprise zones across the
UK with effect from 1 April 2016. This measure provides for discounts on business rates
(property tax) payable by companies located in enterprise zones, up to GBP 275,000 over five
years. In addition, companies located in 10 specific zones will be able to claim 100% enhanced
tax depreciation against their taxable profits.
The Chancellor also announced that the government will consult on the delegation of powers
to local authorities relating to business rates. This is likely to result in increased competition
between local authorities to attract inward business investment.
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Anti-avoidance measures
Intangible fixed assets acquired by partnerships: New rules will be introduced to clarify the
way the intangible fixed assets regime is intended to apply to partnerships. Going forward,
transfers of intangible fixed assets to partnerships that have corporate partners will be treated
no differently than transfers of intangible fixed assets to companies. These changes will apply
to transactions involving intangible fixed assets that take place on or after 25 November 2015
and to any accounting debits or credits arising on or after that date that relate to transactions
that took place before 25 November. Therefore, groups currently holding or intending to hold
intangibles through partnerships should review their structures to determine whether they are
affected by this change.
Company distributions: The tax treatment of corporate distributions will be amended to
prevent a tax advantage arising in certain situations where a person or company receives a
capital return on shares where otherwise they would have received an income return. New
rules will be introduced from April 2016, including a targeted anti-avoidance rule.
Capital allowances and leasing: Changes will be introduced to prevent businesses carrying
out certain transactions that are considered to involve tax avoidance with respect to capital
allowances and leasing. First, companies will be prevented from artificially reducing the
disposal value of plant and machinery for capital allowances purposes where tax avoidance
was a main purpose of the reduced value. Second, any payments received by companies for
agreeing to take over payments under a lease will be treated as forming part of their taxable
income. These measures will have effect for transactions that take place on or after 25
November 2015.
General anti-abuse rule (GAAR) penalties: The Chancellor announced that the GAAR will
be strengthened to introduce a penalty of 60% on any tax due where the GAAR is deemed to
apply, along with small amendments to enable the GAAR to tackle marketed avoidance
schemes more effectively. These measures are due to take effect during 2016.
Taxation of corporate debt and derivative contracts: Legislation will be introduced in
finance bill 2016 to update the treatment of corporate debt and derivative contracts to ensure
they interact correctly with new UK accounting standards in certain specific circumstances.
Compliance
Making tax digital: The government will invest GBP 1.3 billion to make HMRC one of the
most digitally advanced tax administrations in the world. Most businesses will be required to
keep track of their tax affairs digitally and integrate electronic recordkeeping with their online
tax reporting to reduce errors and increase compliance. Businesses will need to update HMRC
about their tax affairs on a quarterly basis as a result of this change. These changes will apply
to the reporting of corporation tax, income tax, national insurance contributions and VAT. The
introduction of this new regime will be staggered, with the changes applying to corporation tax
from April 2020. Plans will be published shortly, with a consultation expected in 2016.
Large business tax compliance: In the 2015 summer budget, the government announced
measures to improve large business tax compliance, with a consultation opened shortly
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thereafter. Legislation will be included in finance bill 2016 to promote tax transparency. More
details will be available on 9 December 2015.
— Jon Goldblatt (New York)
Partner
Deloitte Tax LLP
jogoldblatt@deloitte.com

Anne-Mari Davidson (New York)
Director
Deloitte Tax LLP
anndavidson@deloitte.com

David Miles (New York)
Senior Manager
Deloitte Tax LLP
damiles@deloitte.com

Negotiators unveil massive extenders package including some permanent
business, individual provisions
A massive extenders package was released early in Tax News & Views, December 16, 2015.
House and Senate negotiators have released some statutory language and a summary of a
tax extenders agreement that would make permanent several business, individual and
charitable giving incentives that expired at the end of the last year. Download the full high-level
overview of the major provisions in the agreement. Subscribe to Tax News & Views as
additional details will appear in an upcoming editions, which could be released in the
immediate future. The House and Senate are expected to take up the measure in the coming
days.
URL: http://newsletters.usdbriefs.com/2015/Tax/TNV/151215_1.html
URL: http://www2.deloitte.com/content/dam/Deloitte/us/Documents/Tax/us-tax-taxnewsandviews151215.pdf?id=us:2em:3na:usic:awa:tax:122115
URL:
https://subscriptions.deloitte.com/app/index.html#/optin?sub=a0C300000021TZd&aoi=a0930000003Eafw&id=us:
2em:3na:usic:awa:tax:122115

Industry Spot Light: Healthcare and Life Sciences Predictions 2020 –
Taxing times ahead
The OECD’s BEPS project will introduce new changes to international tax rules which will
fundamentally change the global landscape. These new tax laws are expected to have major
repercussions on the Healthcare and Life Sciences sector.
Download Healthcare and Life Sciences Predictions 2020 – Taxing times ahead to walk
through predictions for the sector and explore what these predictions mean from a tax
perspective.
URL: http://www2.deloitte.com/content/dam/Deloitte/uk/Documents/life-sciences-health-care/deloitte-uk-2015-lifescience-predictions-2020.pdf?id=us:2em:3na:usic:awa:tax:122115
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Calendars to watch
Each edition, be sure to mark your calendars for some of the more important events (recent
and upcoming) as well as tax developments making in impact on businesses investing into the
United States.
Recent Activities
December 17

Dbriefs webcast archive: BEPS update: What final guidance means and
how countries are adopting it
Watch
URL: http://www2.deloitte.com/us/en/pages/dbriefswebcasts/events/december/2015/dbriefs-beps-update-what-final-guidance-means-andhow-countries-are-adopting-it.html?id=us:2em:3na:usic:awa:tax:122115

December 14

Dbriefs webcast archive: Staying ahead of common tax accounting
pitfalls and year-end update
Watch
URL: http://www2.deloitte.com/us/en/pages/dbriefswebcasts/events/december/2015/dbriefs-staying-ahead-of-common-tax-accountingpitfalls-and-year-end-update.html?id=us:2em:3na:usic:awa:tax:122115

December 2

Dbriefs webcast archive: Interest issues that arise with the IRS: Knowing
the rules is essential
Watch
URL: http://www2.deloitte.com/us/en/pages/dbriefswebcasts/events/december/2015/dbriefs-interest-issues-that-arise-with-the-IRS-knowingthe-rules-is-essential.html?id=us:2em:3na:usic:awa:tax:122115

November 18

Dbriefs webcast archive: Indirect tax analysis and recovery: There is a
new and better way
Watch
URL: http://www2.deloitte.com/us/en/pages/dbriefswebcasts/events/november/2015/dbriefs-indirect-tax-analysis-and-recovery-there-is-anew-and-better-way.html?id=us:2em:3na:usic:awa:tax:122115

November 11

Dbriefs webcast archive: IRS transfer pricing audits: Are you prepared
for focus on new regulations?
Watch
URL: http://www2.deloitte.com/us/en/pages/dbriefswebcasts/events/november/2015/dbriefs-IRS-transfer-pricing-audits-are-you-prepared-forfocus-on-new-regulations.html?id=us:2em:3na:usic:awa:tax:122115

Recent Tax Developments
October 15

Global Transfer Pricing Alert: BEPS Final Report Updates Scope of
Work for Guidance on Profit Splits
URL: http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Tax/dttl-taxtransfer-pricing-alert-15-017-16-october-2015.pdf
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Have a question?
If you have needs specifically related to this newsletter’s content, send us an email at
clientsandmarketsdeloittetax@deloitte.com to have a Deloitte Tax professional contact you.
About Deloitte
Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by
guarantee, and its network of member firms, each of which is a legally separate and independent
entity. Please see www.deloitte.com/about for a detailed description of the legal structure of Deloitte
Touche Tohmatsu Limited and its member firms. Please see www.deloitte.com/about for a detailed
description of the legal structure of Deloitte LLP and its subsidiaries. Certain services may not be
available to attest clients under the rules and regulations of public accounting.
Disclaimer
This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its
member firms, or its and their affiliates are, by means of this publication, rendering accounting,
business, financial, investment, legal, tax, or other professional advice or services. This publication is
not a substitute for such professional advice or services, nor should it be used as a basis for any
decision or action that may affect your finances or your business. Before making any decision or
taking any action that may affect your finances or your business, you should consult a qualified
professional adviser. None of Deloitte Touche Tohmatsu Limited, its member firms, or its and their
respective affiliates shall be responsible for any loss whatsoever sustained by any person who relies
on this publication.
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