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On the Radar
SEC Comment Letter Considerations, Including
Industry Insights

The global business landscape has been changing rapidly, with higher interest rates, tightening credit, inflation,
supply-chain and labor issues, geopolitical conflicts, and concerns about the real estate and banking sectors
affecting markets worldwide over the past few years. As these trends persist, the transformative effects of
generative artificial intelligence (often referred to as “gen Al") may also have a significant impact on financial
markets. The SEC continues to undertake rulemaking and provide registrants with proactive guidance as needed
to respond to recent market developments while conducting ongoing reviews and oversight to protect investors.
Under the leadership of Chair Gary Gensler, who took office in April 2021, the Commission has pursued a
comprehensive rulemaking agenda embodying three key themes: efficiency and competition, integrity and
disclosure, and resiliency of the markets. In the past year, the SEC has issued final rules on disclosure topics
such as cybersecurity, share repurchases, and “clawback” policies and has continued to consider feedback
received on proposed rules related to climate-change disclosures and special-purpose acquisition companies
(SPACs)." At the same time, the SEC has been addressing other issues in the marketplace, including significant
growth in crypto assets and the rise of gen Al and data analytics.

To help the SEC meet its responsibilities under the Sarbanes-Oxley Act, the SEC's Division of Corporation Finance
(the “Division”) continues to selectively review documents filed by registrants under the Securities Act of 1933
and the Securities Exchange Act of 1934. Under the Division’s filing review process, the Division performs some
level of review of each registrant at least once every three years and may issue comments to such registrants.

T ASPAC is a newly formed company that raises cash in an initial public offering (IPO) and uses that cash, the equity of the SPAC, or both to fund the acquisition
of a private operating company.



The analysis herein summarizes the comments the Division issued during its reviews of periodic filings of public
companies.

Top 10 Topics in Reviews

The table below summarizes comment letter trends by topic in the 12-month period ended July 31, 2023
(‘review year 2023" or the “current year”).

Percentage of Change in Rank
Topic All Reviews Rank From Prior Year
MD&A 36% 1 —
Non-GAAP measures 33% 2 —
Segment reporting 12% 3 —
Revenue recognition 10% 4 —
Acquisitions, mergers, and business combinations (tie) 10% 5 A 5
Signatures, exhibits, and agreements (tie) 10% 5 —
Internal control over financial reporting 8% 7 —
Fair value 7% 8 v (2)
Inventory and cost of sales 7% 9 —
Debt 7% 10 A 2

The topics that constitute the current year's top 10 list are largely consistent with the prior year’s list, with debt
joining the top 10 list and climate change dropping out of the top 10.2 Comments on MD&A and non-GAAP
measure disclosures continue to increase in number, and these topics are still the two most significant sources
of SEC comments. We also observed an increased number of comments related to acquisitions, mergers, and
business combinations, which rose from 10th place in 2022 to 5th place in 2023 (tied for 5th with signatures,
exhibits, and agreements) after a rise in merger and acquisition activity over the past several years. In addition,
debt moved up two spots to 10th place.

Conversely, climate change (ranked 8th in 2022) fell just outside the top 10 list in 2023. The decrease in rank

is largely due to the broad increase in SEC comments issued in the current year from prior years, which led

to a decline in reviews with climate-change comments as a percentage of total SEC reviews that resulted in a
comment letter. However, the SEC staff continues to issue comments on this topic and issued such comments
to a similar number of registrants in both review year 2023 and review year 2022. The staff has begun to
release climate-change-related comment letters for reviews conducted in the late summer and fall of 2023 and
continues to focus on climate-change disclosures in advance of an expected final rule.

Further, although not identified as a separate top 10 topic, the impacts of higher interest rates, inflation, supply-
chain issues, COVID-19, and the Russia-Ukraine war remained a source of SEC comments over the past year.
Such comments have focused on disclosures related to the effects of these macroeconomic and geopolitical
challenges on a registrant’s (1) risk factors, (2) MD&A, (3) early-warning disclosures about impairments, and

(4) adjustments to non-GAAP measures.

A number of the aforementioned trends are likely to continue in years to come since comment letter topics
have been largely consistent year over year. While it is difficult to predict what new comment letter trends are on
the horizon, we look to the Commission’s priorities to help us predict topics of focus in the coming year. Recent
SEC disclosure rules and interpretive guidance related to non-GAAP measures and key performance indicators
and metrics may result in increased focus and scrutiny from the SEC staff. Given that the staff often focuses on
compliance with new reporting requirements, we expect to see comments on disclosures about cybersecurity
risks and share repurchases next year. As the SEC works toward issuing a final rule on climate-change

2 The number of reviews with a comment in 2023 may be subject to change as more 2023 reviews with comment letters are posted to EDGAR.



disclosures, we expect the Commission to remain focused on how registrants have complied with the existing
interpretive guidance. In addition, we expect the SEC staff to continue monitoring the impacts of higher interest
rates, tightening credit, inflation, supply-chain and labor issues, geopolitical conflicts, and concerns about the
real estate and banking sectors, as well as other emerging market events, and perhaps focus future comments
on accounting and reporting related to these matters. These events, coupled with the staff's focus on ensuring
that MD&A provides useful information to investors, mean that comments on MD&A are likely to stay elevated.
The staff may also comment on disclosures about the known trends and uncertainties related to income tax as a
result of the Inflation Reduction Act and the implementation of the Pillar Two rules issued by the Organisation of
Economic Co-operation and Development.

Long-Term Review Trends

Here's how the numbers have played out over the past five years:
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As the charts above illustrate, while there was a notable decline in the number of reviews with comment letters
and the number of comment letters issued on Forms 10-K and 10-Q from review year 2019 through review year
2021, the trend started to reverse in review year 2022, with an even greater increase in review year 2023. The
volume of reviews and comment letters in the current year exceeds the volume seen in any given year since
review year 2018, with the number of comment letters issued in review year 2023 exceeding the total number
of comment letters issued in review years 2021 and 2022 combined. The current year's uptick in both reviews
with comment letters (a 74 percent increase from the prior year) and the overall number of comment letters
(an 85 percent increase from the prior year) is most likely the result of (1) an increase in the number of public
companies, (2) a decline in traditional IPO and SPAC transaction activity, and (3) the use of comments by the
SEC staff to elicit expanded disclosures related to emerging issues. Throughout calendar years 2020 and 2021,
the volume of traditional IPOs and SPAC transactions reached record levels, with more than 800 companies
going public during this time frame. Consequently, there was an increase in the number of Forms 10-K filed

by public companies, which are now subject to recurring SEC staff review. We then saw a slowdown in the IPO
and SPAC market beginning in 2022 and continuing throughout 2023, which may have allowed the SEC staff

to devote more time to both triennial reviews required by the Sarbanes-Oxley Act and additional selective
reviews of existing public companies. Further, over the past several years, the global economy has been affected
by a variety of emerging market events, and the SEC staff often issues comments on these topics to request
expanded disclosures aimed at providing decision-useful information and greater transparency to investors. We
expect that each of the factors listed above will lead to continued increases in both the number of reviews with
comment letters and the number of comment letters issued on Forms 10-K and 10-Q in subsequent years.



Priorities on the Horizon

Broader SEC priorities often influence comment letter trends. As registrants start to prepare for the 2023 annual
reporting cycle, they may find it helpful to consider the following SEC priorities:

The SEC continues to focus on the investor protection pillar of its three-part

mission — through the ongoing reviews described above as well as robust

Investor protection enforcement and examination activities. Enforcement actions, which have continued
at historic levels, yielded $5 billion in judgments and orders in the SEC's fiscal year
ended September 30, 2023.

In advance of any new rules on climate-change disclosures, the Division was directed
to increase its focus on climate-related disclosures when reviewing public-company
filings, such as by assessing the extent to which public companies have provided
disclosures consistent with those described in the SEC's 2010 interpretive release.
The Division has issued climate-related comments to more than 70 companies in a
variety of industries and released a “Dear Issuer” letter® on the topic.

Climate-change disclosures

While advances in technology and finance are providing greater access to the

U.S. markets and spurring innovation and competition within those markets, the

Commission is focused on ensuring that it can achieve its core public goals with

Al and predictive data appropriate protections for everyday investors. To that end, the SEC is investigating
analytics how the use of various Al models in the financial markets could affect market

stability and is considering regulation related to such use. In addition, Chair Gensler

has cautioned registrants that they should ensure that any material disclosures

about Al opportunities and risk are not misleading.

The Commission has a number of projects on crypto finance on its agenda, and
Chair Gensler has made more robust oversight and investor protection in this
area a priority. On March 31, 2022, the SEC issued SAB 121, which provides SEC
staff guidance on safeguarding obligations related to crypto assets. In addition to
rulemaking and issuing guidance, the SEC has undertaken enforcement matters
related to digital asset offerings.

Crypto finance

As global markets evolve, the Commission continues to focus on registrants'
disclosures related to matters that management and the board of directors are
Disclosures about monitoring, evaluating, and addressing. These matters include, but are not limited

evolving risks to, higher interest rates, tightening credit, inflation, supply-chain and labor issues,
cybersecurity, geopolitical conflicts, and concerns about the real estate and banking
sectors.

3 Sample Letter to Companies Regarding Climate Change Disclosures.


https://www.sec.gov/rules/interp/2010/33-9106.pdf
https://www.sec.gov/corpfin/sample-letter-climate-change-disclosures
https://www.sec.gov/news/speech/gensler-isaac-newton-ai-remarks-07-17-2023
https://www.sec.gov/oca/staff-accounting-bulletin-121

(Table continued)

Recent final rules

Key final rules issued by the SEC that recently took effect, or take effect in the coming
months, address the following topics:

Clawback policies — Under the SEC's October 26, 2022, final rule, an issuer
whose filed financial results are subsequently restated because of material
noncompliance with financial reporting requirements is required to “claw
back” any excess compensation awarded on the basis of the previously filed
results. The final rule also requires an issuer to disclose its recovery policy in
an exhibit to its annual report and to include new checkboxes on the cover
page of its annual report to indicate whether the financial statements include
a restatement and whether a clawback analysis was required. The New York
Stock Exchange's and Nasdag's new listing standards requiring compliance
with the SEC's final rule became effective on October 2, 2023. See Deloitte's
November 14, 2022, Heads Up for more information.

Share repurchase disclosures — Under the SEC's May 3, 2023, final rule,
registrants are required to disclose additional detail regarding the structure of
and rationale for an issuer’'s repurchase program and file detailed quantitative
daily repurchase data as an exhibit to its periodic reports. The final rule is
effective for fiscal quarters starting on or after October 1, 2023 (e.g., it is
effective for calendar-year-end companies beginning with the fourth quarter
of 2023). On October 31, 2023, the U.S. Court of Appeals for the Fifth Circuit
instructed the SEC to revise its cost-benefit analysis within 30 days. If the SEC
does not successfully demonstrate that the benefits of implementing the final
rule would outweigh the costs, the final rule may be vacated on the basis of a
lawsuit filed by the U.S. Chamber of Commerce and other parties. It is unclear
how this litigation may affect the timing or implementation of the final rule.

Cybersecurity disclosures — Under the SEC's July 26, 2023, final rule, a
registrant is required to report the following:

o Material cybersecurity incidents — A registrant must file a Form 8-K to
disclose material cybersecurity incidents within four business days after
determining that the incident is material to the registrant.

o Annual cybersecurity disclosures — The final rule adds Item 1C,
“Cybersecurity,” to Form 10-K and requires disclosures about cybersecurity
risk management, strategy, and governance.

The Form 8-K disclosure requirements are effective as of December 18, 2023
(except for smaller reporting companies, for which the effective date is June
15, 2024), and the Form 10-K disclosure requirements are effective for fiscal
years ending on or after December 15, 2023. See Deloitte’s July 30, 2023,
Heads Up for more information.



https://www.sec.gov/files/rules/final/2022/33-11126.pdf
https://dart.deloitte.com/USDART/home/publications/deloitte/heads-up/2022/sec-rule-clawback
https://www.sec.gov/files/rules/final/2023/34-97424.pdf
https://www.sec.gov/files/rules/final/2023/33-11216.pdf
https://dart.deloitte.com/USDART/home/publications/deloitte/heads-up/2023/sec-rule-cyber-disclosures

(Table continued)

As previously noted, the Commission has pursued a comprehensive rulemaking
agenda under the leadership of Chair Gensler, issuing more than 60 proposed rules.
Registrants should monitor the status of key proposed rules, including those related
to the following:

« (limate-related disclosures — Under the SEC's March 21, 2022, proposed rule,
a registrant would be required to provide disclosures about greenhouse
gas emissions (with attestation for Scope 1 and Scope 2 disclosures), certain
financial statement disclosures, and qualitative and governance disclosures
in its registration statements and annual reports. See Deloitte's March 21,
2022 (updated March 29, 2022), Heads Up for an executive summary of the
Proposed rules proposed rule and Deloitte’'s March 29, 2022, Heads Up for a comprehensive
analysis of the proposed rule. Since climate-related disclosures are a priority
for Chair Gensler, we would expect the SEC to continue progressing toward a
final rule, though the timing is uncertain.

+  SPACs — Under the SEC's March 30, 2022, proposed rule, the financial
statement reporting requirements applicable to SPAC merger transactions
would be aligned more closely with the requirements for a traditional IPO.
In addition, the proposed rule would require enhanced disclosures and
provide additional investor protections related to SPAC IPOs and de-SPAC
transactions. See Deloitte's October 2, 2020 (updated April 11, 2022),
Financial Reporting Alert for more information.

For a comprehensive discussion of comment letter trends affecting SEC filers, see Deloitte's Roadmap SEC
Comment Letter Considerations, Including Industry Insights.

Contacts

John Wilde

Audit & Assurance
Partner

Deloitte & Touche LLP

+1 415783 6613
johnwilde@deloitte.com

Matt Burley

Audit & Assurance
Partner

Deloitte & Touche LLP
+1 720 264 4866
mburley@deloitte.com



https://www.sec.gov/rules/proposed/2022/33-11042.pdf
https://dart.deloitte.com/USDART/home/publications/deloitte/heads-up/2022/sec-proposed-rule-climate-disclosure
https://dart.deloitte.com/USDART/home/publications/deloitte/heads-up/2022/sec-analysis-climate-disclosures
https://www.sec.gov/rules/proposed/2022/33-11048.pdf
https://dart.deloitte.com/USDART/home/publications/deloitte/financial-reporting-alerts/2020/spac-transactions
https://dart.deloitte.com/USDART/home/publications/roadmap/sec-comment-letter-considerations
https://dart.deloitte.com/USDART/home/publications/roadmap/sec-comment-letter-considerations
mailto:johnwilde%40deloitte.com?subject=
mailto:mburley%40deloitte.com?subject=

Dbriefs for Financial Executives

We invite you to participate in Dbriefs, Deloitte’s live webcasts that give you valuable insights into important
developments affecting your business. Topics covered in the Dbriefs for Financial Executives series include
financial reporting, tax accounting, business strategy, governance, and risk. Dbriefs also provide a convenient
and flexible way to earn CPE credit — right at your desk.

Subscriptions

To subscribe to Dbriefs, or to receive accounting publications issued by Deloitte's Accounting and Reporting
Services Department, please register at My.Deloitte.com.

The Deloitte Accounting Research Tool

Put a wealth of information at your fingertips. The Deloitte Accounting Research Tool (DART) is a comprehensive
online library of accounting and financial disclosure literature. It contains material from the FASB, EITF, AICPA,
PCAOB, and SEC, in addition to Deloitte’s own accounting manuals and other interpretive guidance and
publications.

Updated every business day, DART has an intuitive design and navigation system that, together with its powerful
search and personalization features, enable users to quickly locate information anytime, from any device and
any browser. While much of the content on DART is available at no cost, subscribers have access to premium
content, such as Deloitte’s FASB Accounting Standards Codification Manual. DART subscribers and others can also
subscribe to Weekly Accounting Roundup, which provides links to recent news articles, publications, and other
additions to DART. For more information, or to sign up for a free 30-day trial of premium DART content, visit
dart.deloitte.com.

On the Radar is prepared by members of Deloitte’s National Office. This publication contains general
information only and Deloitte is not, by means of this publication, rendering accounting, business, financial,
investment, legal, tax, or other professional advice or services. This publication is not a substitute for such
professional advice or services, nor should it be used as a basis for any decision or action that may affect your
business. Before making any decision or taking any action that may affect your business, you should consult

a qualified professional advisor. Deloitte shall not be responsible for any loss sustained by any person who
relies on this publication.

The services described herein are illustrative in nature and are intended to demonstrate our experience
and capabilities in these areas; however, due to independence restrictions that may apply to audit clients
(including affiliates) of Deloitte & Touche LLP, we may be unable to provide certain services based on
individual facts and circumstances.

About Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by
guarantee ("DTTL"), its network of member firms, and their related entities. DTTL and each of its member firms
are legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide
services to clients. In the United States, Deloitte refers to one or more of the US member firms of DTTL, their
related entities that operate using the “Deloitte” name in the United States and their respective affiliates.
Certain services may not be available to attest clients under the rules and regulations of public accounting.
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