Acquisition Due Diligence
Bribery and Corruption Risk

Introduction
Buyers considering an acquisition typically encounter a
competitive and time-sensitive diligence process focused
on assessing the target’s performance key risks. Although
each transaction is unique, a buyer’s failure to adequately
consider bribery and corruption risk may lead to the
purchase of an overvalued company and serious collateral
consequences, including costly and intrusive posttransaction government investigations, restricted business
opportunities, and reputational damage. Accordingly,
buyers should understand a target’s corruption risk
factors—including where it does business, its customers
(particularly non-US public sector), and the extent to
which it relies on third parties to conduct business on its
behalf – to assess the target’s potential non-compliance
with the US Foreign Corrupt Practices Act (FCPA) or local
anti-bribery laws.
Because access to detailed financial and accounting
transactional data is limited in many deals, buyers should
consider performing integrity due diligence that would
explore the background of the target, its key personnel and

third party business partners, such as joint venture partners,
distributors, sales agents, and other intermediaries. “Due
diligence is not just about trying to identify if a target is
engaged in illegal activities, but it’s also to understand its
culture, and to assess if it’s an organization you want to
be in a relationship with,” says Hernan Marambio, M&A
Transaction Services Leader, Americas Financial Advisory,
Deloitte & Touche LLP in the US.
Conducting thorough integrity due diligence is typically
even more important when the target company is in a
foreign country, as available data sources can vary widely.
In Latin America, for example, where intermediaries such
as agents and brokers are commonly used, information on
private companies can be surprisingly complete (compared
to the US), but difficult to obtain because the information
is not digitized. In its inaugural foreign bribery report
dated October 2, 2014, the Organisation for Economic
Co-operation and Development (OECD) discussed how
intermediaries were involved in three out of four of the
bribery cases it reviewed. However, the OECD report also
suggested that buyers had good reason to think their
efforts would pay off, as M&A due diligence was one of
the leading sources of self-reported bribery violations.
Identifying a problem in advance of, or within a short time
following, an acquisition often enables a buyer with several
options, including negotiating better terms, terminating
the pursuit, or seeking post-sale remedies.
The high price of shortcuts
While US authorities have not described precisely how
buyers should undertake acquisition due diligence to
eliminate or minimize potential FCPA successor liability,
they have been clear that taking shortcuts can backfire.
Consider the plight of a US-based information technology
company with a substantial presence in Latin America.
Several years ago, it purchased a services provider in the
Latin America region. Shortly after the deal closed, the
buyer disclosed in its Securities and Exchange Commission
(SEC) filings that post-deal diligence had revealed
significant payments to intermediaries that were passed on
to foreign officials to win contracts and favorable
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terms. These payments were authorized by the target’s top
executives. Within two years, primarily as a direct result of
the costs associated with the investigation, the termination
of senior executives at the acquired company, and the loss
of business resulting from the scheme, the buyer wrote off
the entire investment. The buyer was also required to pay a
hefty Department of Justice (DOJ) fine, while a number of
the seller’s former leaders were criminally prosecuted and
pled guilty to FCPA violations.
In its public filings the buyer reported that it had not
completed its pre-acquisition due diligence prior to
closing, and specifically had not explored certain anticorruption risk areas. This fact, along with the multi-year
time period over which the payments occurred, as well as
senior executive involvement, appeared to influence the
US authorities’ decision to impose a significant penalty on
the buyer despite its prompt post-closing disclosure of the
improper payments.
Other cases illustrate how the DOJ and SEC will criticize
a company’s failure to adequately understand the
background and integrity of potential business partners
prior to entering into important relationships. In one case,
the DOJ faulted a large telecommunications company
for not making any efforts to verify information provided
by a foreign consultant it hired, beyond using Dun &
Bradstreet reports to verify his physical address. In spite of
red flags the company also failed to ask the consultant to
disclose potential conflicts of interest or relationships with
government officials. In another case, the SEC noted that
the attorneys of a major oil company failed to identify the
beneficial ownership of an off-shore company that had
received payments.
In many of these cases, the companies may have avoided
costly legal and reputational damage—or at least mitigated
the consequences—if they had demonstrated a greater
commitment to due diligence, including integrity and
background investigations of key personnel and third
parties with which the target has significant relationships.

Leading practices in due diligence: trust and verify
The starting point for integrity due diligence is often a
focused questionnaire that seeks relevant information
from potential targets or potential third-party partners.
The questionnaire may include a request for detailed
information in the following categories:
• Ownership and management of the seller, including all
beneficial owners
• Identification of key customers and third-party
intermediates
• Disclosure of any past or ongoing civil, criminal and
regulatory matters
• The seller’s knowledge of and compliance with anticorruption laws
• A signature from a responsible party who attests to the
veracity of the information provided in the completed
questionnaire
Once the target or potential partner agrees to complete
the questionnaire, it is incumbent upon the company
conducting the due diligence to verify the information that
it receives, using reliable data sources – and experts to help
navigate them.
The due diligence starting point may include what are
known as aggregator databases, which may compile
hundreds of sanctions and watch lists from around the
world, as well as a list of politically exposed persons, also
known as PEPs. These searches are supplemented with
additional media searches [should focus on/may also
uncover] adverse reports on the target or its key executives
and personnel, in both English and the local language.
These sources are useful, but may not be as comprehensive
as they seem. They may miss an unnamed beneficial owner
of a company who has political or government ties, for
example, and likely won’t expose any information about
lower-level managers who may be carrying out suspicious
transactions. Therefore, the due diligence process should
cover more sources.
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The following chart provides an example of three levels of background checks that may be used in a risk-based
vetting process:
Risk-based methodology for background checks
Data source
• Aggregator Database — PEP/Sanction list
• English language adverse media
Level 1

Level 2

Level 3

•
•
•
•
•
•
•
•

Includes Level 1 research
Identify website/media profile
Local language adverse media
On-line corporate registry check
Identify shareholders and directors
Credit report
Bankruptcy-civil litigation
Criminal records (to the extent available)

• Includes Level 1 and 2 research
• Local hard copy record gathering
• Discreet source inquiries/Reference Checks

Additional sources may include topic-specific databases
that will help identify the shareholders and directors of
the company, locate criminal proceedings, and surface
bankruptcies, litigation, tax issues and labor disputes.
When it comes to mid-level managers who may not
have a profile in the some of the larger databases, social
media can be a valuable tool. Even when this information
doesn’t lead directly to illegal activity or other reputational
concerns, it can be very useful in evaluating the target and
understanding its culture. In some cases, it may even turn
up interests and hobbies that can be helpful in making
connections during the negotiating process.
A final step is to consider any country-specific sources of
information, and to pursue any on-the-ground resources
that can’t be reached in other ways. For example, buyers
in Latin America can access public records that show all
beneficial owners of a private company, but can only
retrieve this information by visiting the municipal office
where the company is incorporated. Calling references,
and discreetly inquiring about reputations in the business
and local communities, can also yield insights not found via
other sources.
What to do with what you get
A thorough due diligence process can yield a wealth of
information. It’s important to marshal the information,
which can become voluminous, and incorporate filters
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that are likely to yield key insights into the integrity of the
target, its third parties, or the associated individuals. Some
common red flags include (1) undisclosed relationships
with government officials, (2) shareholders or directors
who have multiple business affiliations, (3) ostensibly
competitive businesses located at the same address,
and (4) public record information that differs from that
disclosed on questionnaires. In some cases, however,
it’s the lack of information after a thorough search
that requires greater scrutiny. Smaller or family-owned
operations that do not have a functioning website, use a
residential or attorney’s address for business, or are not
covered by major corporate information databases, such as
D&B or Hoover’s, are often higher-risk targets.
Conclusion
A focused integrity due diligence process can provide
information that is often critical to help buyers better
understand their investment and partnering risks, which
may enable them to avoid potentially problematic deals
or negotiate better terms. Further, in instances where
corruption issues are discovered post-closing, a thorough
pre-acquisition diligence process may help companies
reduce or eliminate successor liability exposures and the
serious financial and reputational costs they may bring.
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